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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE:
Chapter 13

Cas=e No. 99 B 04507
Hon. Jack B. Schmetterer

MICHAEL & LYNETTE ADAMS

Debtors

N N N N N

MEMORANDUM OPINION ON DEBTORS
MOTION TO “DISALLOW” SECURED CLAIM

Miched & Lynette Adams (“Debtors’) moved to “disdlow” the secured daim of Ford Motor
Credit Company (“Ford”) filed after Debotors Chapter 13 Planwas confirmed (“Mation”). Debtorsargue
that Ford' s secured daims should be* disallowed” because collaterd securing that daim was repossessed
and sold by Ford after Debtors Planwas confirmed, and ask that Ford’ sremaining daimsbedlowed only
asunsecured dams. For reasons set forth below, that Motion will be trested under 11 U.S.C. 8 506(9)
asamoationtovauecollaterd a zero, and dso as an objection under § 502(b) to the amount now daimed
since the repossessed vehides are asserted to have been sold by Ford. A hearing date will be set to
Oetermine through evidence whether the repossessed vehides were in fact sold by Ford, and if so to
determine the reduced amount of remaining debts due on Ford' s unsecured daims after paymentsby the
Chapter 13 Trustee and receipt of sdeproceeds. Then, for reasons st forth below, such baancesduewiill
be found to condtitute only unsecured dams

JURISDICTION AND VENUE
Subject matter jurisdiction is provided under 28 U.S.C. 8§ 1334(b). This matter is a core

proceeding under 28 U.S.C. 88 157(b)(2), (B) and (K), and is refarred here under Internd Operating



Procedure 15(a) of the United States Didtrict Court for the Northern Didtrict of 1llinois Venueis proper
under 28 U.S.C. § 1409(a).
UNDISPUTED FACTS AND BACKGROUND

Debtorsfiled aChapter 13 petition on February 11, 1999. Asof that filing datethey wereowners
of a1995 Ford Mustang and 1996 Mercury Villager (together, the “vehides’). Ford hdd fird liens on
those vehides when the bankruptcy wasfiled. Each vehide was scheduled by Debtors as exempt.

Debtors Chepter 13 plan (the*Plan”) provided for payments by them to the Chapter 13 Trustee
of $1,187 per month for up to 60 months. Secured creditorswereto “be paid 100% of dlowed dams”
while unsscured creditors were to be paid 10%. Ford was scheduled as a secured creditor (secured as
to a$13,000 asserted vaue for the Mercury, unsecured asto $12,194; secured asto a $9,690 asserted
vauefor theMugtang, unsecured asto $9,664), though it wasnot named or otherwiseidentifiedinthe Plan.
But the Plan did not incorporate Debtor’ sschedules by reference, and Ford wasnot mentioned inthe Plan.

The Plan was confirmed on June 3, 1999. Prior to confirmation, Ford had not filed adam.
However, on October 7, 1999, it fil ed two pogt-confirmation proofsof daim, oneassarting asecured dam
of $18,713.66 and an unsecured daim of $3,335.49 on the Mercury, and another daiming the Mugtang
as secured for $12,081.37 and unsecured for $5,457.94. The Chapter 13 Trustee began payments to
Ford Credit under the confirmed Plan after those daimswerefiled. In May 2000 an agreed order was
goproved herein asto the two subject vehides, conditioning continuation of the automatic stay under 11
U.S.C. § 362 on continued payments by Debtors to the Chapter 13 Trustee and maintenance of auto

insurance coverage.



Subseguent to that order, and pursuant thereto, the stay was modified and Ford repossessed and
isaleged to have sold thetwo vehides. Debtorsnow object to Ford' s secured daims contending thet they
should be unsecured  because those dams are no longer secured by collaterd and that the amounts due
should be reduced by the sde proceeds.

DISCUSSON

Arguments of the Parties

Debtors brought their pending Mation asoneto “disdlow” secured dams Though movants cited
no supporting Code sections in their Mation, it appears that it should be andlyzed as one to reduce the
amount due under 11 U.S.C. 502(b) and for valuation under 11 U.S.C. §506(a) (“ Code’) and Rule 3012
Fed.R.Bank.P.

The specdific rdief specified by Debtors is disdlowance of the Ford Credit secured dam of
$18,713.66 ( damed by Ford on the Mercury) and dlowance of an unsscured dam for the remaning
debt, namdly $22,049.14 (totd debt daimed on the Mercury), lesswhatever the creditor received upon
sde following repossesson and less amounts paid Ford Credit to date by the Chapter 13 Trustee. The
Motion does not specify an atack on the secured dam asto the other vehide yet dleges Ford' s sde of
both vehides and can be read to gpply to bath dams. The thrust of Debtors postion is thet Ford no
longer had secured dams &fter the collatera was repossessad and sold.

Ford essantidly raises two arguments: (1) thet Debtors are predluded from chdlenging the extent
of Ford' sdam under the doctrine of collatera estoppe based on the Plan confirmation order, and (2) thet
the relief sought is a disguised mation to modify the confirmed plan and should be determined and denied

under Code § 1329.



Andyss of the issues here garts with rdevant aress of the Bankruptcy Code governing filing of
dams damsdlowance, vauaion of secured dams, and confirmation and amendment of a Chapter 13
Han.
FilingaClaim

A secured creditor does not have to file adam in abankruptcy procesding, and may look to its

lienfor stifection of thedebt. Matter of Tarnow, 749 F.2d 464, 465 (7th Cir. 1984). But if the secured

creditor is undersecured and seeks to recover the deficiency through bankruptcy, or seeks a digtribution
under a confirmed plan, it mud fileadam. Inre Strong, 203 B.R. 105, 112 (Bankr. N.D. 1lI. 1996).
Bankruptcy Rule 3021 requires digtributions pursuant to plans to be made only to those creditors whose
prepetition dams are "dlowed" after confirmation. 1d . Section 501 of the Bankruptcy Code authorizes
thefiling of daimsand such filing isthe firs step to obtain an "dlowed” daim under the Code. 11 U.SC.
§501.

Claims Allowance

A properly filed daim condtitutes prima fadie evidence of the vdidity and amount of that daim.
Fed.R.Bankr.P. 3001(f); Adair, 230 F.3d 890 at 894 (7th Cir. 2000). A dam isdeemed dlowed unless
aparty ininterest objectsunder 8 502(b). 11 U.S.C. 502; Adair, 230 F3d a 894. Section 502(b) ligsnine
categories of objections that can be made to a clam filed under § 501. 11 U.S.C. 502(b). Once an
objectionismede, the court must " determinethe amount of suchdam. .. asof thedate of thefiling of the
[bankruptcy] petition . . . except to the extent thet — (1) such dam is unenforcegble againg the debtor .
.. under . ..any goplicdblelaw ....” Id. Inthiscass if the vehides were sold and the detits partidly

paid, those debts are no longer due under non-bankruptcy law in the origind amounts
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A secured creditor's lien may be avoided to the extent that the daim amount is disdlowed under
§8502(b). 11 U.SC. 506(d). Bankruptcy Rules do nat fix atime limit for filing an objection to adam,

Lenarr v. GE Capitd Corp. (InrelLenair), 231 B.R. 662, 671 (Bankr. N.D. 1ll. 1999), and an objection

to an amount damed may in the usud cases be filed & any time In re Hutchens, 162 B.R. 1014, 1022
(Bankr. N.D. 11I. 1994). Section 502 even providesfor recondderation of an "dlowed’ dam for cause
11 U.S.C. §502(j); Hutchens, 162 B.R. a 1022 (acdaim may aways be reconsidered "according to the
equities of the casg"). So partid payment of the debts may certainly be found to reduce the amounts il
due on those debats. A secured daim that is filed pre-confirmation without objection (and is therefore
“dlowed") and istrested in a subsequently confirmed Chapter 13 Plan cannat leter be attacked asto the
secured vaue, Adar, 230 F.3d at 894. However, Adair did not prohibit later review of the amount of
total debt due should partia payment thereof be proved, nor did it ded with daimsfiled after confirmation.

Valuation of a Secured Claim

A secured crediitor thet is undersecured may have itsdaim that is alowed under 8 502 bifurcated
under 11 U.SC. § 506(8). Bifurcation under the latter provison resultsin divison of the daim into a
secured daim egud to the vaue of the callaterd and an unsecured daim on the baance of the dlowed
cdam. Thisis often referred to as a “ trip down” because it reduces the asserted secured part of the
creditor’ sdam. After bifurcation, the secured creditor may object to any Chapter 13 Plan which failsto
pay 100% of the dlowed secured dam, 11 U.S.C. § 1325(a)(5)(B)(ii), and the debtor may pay the
unsecured dam on a pro rata bass with other unsecured daims. Id. at 1325(3)(4).

Bankruptcy Rule 3012 provides that:



The cout may determine the vaue of a dam secured by a lien on
property in which the estate has an interest on motion of any party in
interest and after ahearing on noticeto the holder of the secured daimand
any other entity asthe court may direct.
Fed.R.Bankr.P. 3012.
Whilethe total amount of adam filed is presumed valid until attacked, thereis no presumption

given to the vaue placed on the collaierd bythecreditor. Inre Fareed, 262 B.R. 761, 766 (Bankr. N.D.

[1l. 2001). See ds0 Inre Smmons, 765 F.2d 547, 552 (5th Cir. 1985) (...[FJiling of aproof of damis
tantamournt to filing of acomplaint inadvil action), and to the same effect Fareed, 262 B.R. a 769 (apre-
confirmetion dam islike acomplant as to which some response or objection is needed by or before the
confirmetion order to avoid a default judgmen).

A mation for vauaion of a security can be mede & any time, asthere are no timelimitsfor doing
thet et in 8 506(8) or Rule 3012. InreLewis, 875 F.2d 53, 57 (3rd Cir. 1989) (debtor could challenge
the va uation of sacured creditor'sdam more than seven months after confirmetion). Theonly limitation on
a pogt-confirmation “strip down” moation under Rule 3012 or vauation under § 506(q) isthet the parties
are bound by any vauation induded in a confirmed plan where the secured crediitor filed adam pre-
confirmation and its asserted collatera value was not chdlenged before confirmetion. Adair, 230 F.3d a
894, or the confirmed plan itsdf gpedifiescallaterd vaue InreHudson 260B.R. 421 (Bankr. W.D. Mich.
2001).

Confirmation and M odification of Chapter 13 Plan




Various sections of the Bankruptcy Code ded with requirementsfor aconfirmed Chepter 13 Flan
induding: § 1321(requiring afiled plan), § 1322 (ddinedting the contentsof aplan), and § 1325 (outlining
requirements that must be met before aplan can be confirmed).

Fallure to object to the confirmation of a Chapter 13 plan is deemed
acceptance . . .. A confirmed Chapter 13 planishinding on dl creditors
provided for within the plan. . .. Creditors must object to confirmation,
gopear a hearings or otherwise put disputes before the bankruptcy court
in order to raise objections. If the creditor fals to do o, the creditor is
bound by the Chapter 13 plan.

Maiter of Chappdll, 984 F2d 775, 782 (7th Cir. 1993).

Thisprincpleis codified a § 1327 of the Code:

The provisons of a confirmed plan bind the debtor and each creditor,
whether or not the daim of such crediitor is provided for by the plan, and
whether or not such creditor has objected to, has accepted, or has
rgjected the plan.

11 U.SC. §1327(a).
The only madification alowed of aproperly confirmed plan isunder § 1329(a) of the Bankruptcy
Code:

(@ At any time after confirmation of the plan but before the
completion of payments under suchplan, the plan may bemodified, upon
request of the debtor, the trustee, or the holder of an dlowed unsecured
dam, to

(1) increase or reduce the amount of the paymentson damsof a

particular dass provided for by the plan;

(2) extend or reduce the time for such payments;

(3) dter the amount of the didributionto a creditor whose dam

isprovided for by the plan to the extent necessary to take account

of any payment of such daim ather than under the plan.



(b)(2)Sections 1322(a), 1322(h), and 1322(c) of this title and the
requirements of section 1325(g) of this title goply to any modification
under subsection (@) of this section.

11 U.S.C. 88 1329(a)-(b)(1).

Debtors cannot use § 1329 to strip down Ford’ sdam. They urge the expandve view of § 1329
espousad by a sgnificant minority of cases, but thet view wasrgected by apand of the Sxth Circuitin In
reNolan, 232 F.3d 528 (6th Cir. 2000) (debtor cannot changethe confirmed plan under § 1329 so asto
modify the satus of a secured dam to an unsecured daim). As Nolan pointed out, § 1329 only dlowsa
debtor to seek amoadification of theamount or timing of spedific payments under a confirmed Chapter 13
Fan. Debtors cannot use that provison to modify a confirmed plan by surrendering the collaterd to a
secured creditor and bifurcating thet creditor’ sdam to the present vaue of collaterd. Nolan, 232 F.3d
a 532. However, Nolan did not discuss the possihility of reeching the same reault if sought under Code
§502(b) and § 506(a), and that opinion must be read to apply only to the § 1329 issue discussed there

So Debtors request for relief againg the secured dams can only be considered under 11 U.S.C.
§506(a) and Rule 3012 Fed.R.Bankr.P., and their request for relief to reduce the net amount now dueon
those daims can only be considered under § 502(b).

Ford's Esoppd Argument

Ford contends that Debtors are estopped under reasoning in Adair from chdlenging and sasking
dirip down of its secured dam after their plan was confirmed:

Under the doctrine of issue predusion, anissue may not belitigeted if the
falowing conditions are met: (1) the issue sought to be predluded is the
sare astha involved inaprior action; (2) theissue was actudly litigated;
(3) the determination of the issue was essentid to the find judgment; and



(4) the party againg whom estoppd is invoked was represented in the
prior action.

Adair, at 230 F.3d at 893.
Issue predusion isan dfirmaive defense, I d. a 894, which in this case places a burden on Ford to show
facts afficient to satify each dement of its defense to the pending mation.

Estoppd by plan confirmation cansometimesresult. Creditorscannot chdlengepaymentsprovided
for under confirmed plans or chdlenge the vauation of collaterd fixed by those plans Chappdll, 984 F.2d
at 782 (secured creditor could not chdlenge plan payout after confirmation where creditor failed to object

prior to confirmation); Matter of Pence, 905 F.2d 1107, 1110 (7th Cir. 1990) (erroneous vauation of

collaterd could not be corrected after confirmation of Chapter 13 Plan). Adair emphasized that the plan
confirmationorder haspreclusveeffect on al issuesthat wereraised or which could have beenrased prior
to confirmation. Id. at 895. Thet rule certainly goplies to cases where creditor’s dams arefiled pre-

confirmationasin Adar and In re Fareed, or where the debtor’s plan itsdlf sets forth collatera value,

Hudson, 260 B.R. 421. Here the planwasdlent asto collaterd vaue, and creditor’ sdamswerenct filed
until after the confirmation hearing. Since Ford filed no daim prior to plan confirmation, and the Debtors
therefore had no chance to saek grip down or otherwise object to the unfiled daims before confirmation,
they are nat preduded from chdlenging those daims after confirmation. Strong, 203 B.R. a 114.

Ford has not pleaded any facts supporting its contention that Debtors are estopped by the
confirmation from litigating post confirmation the vauation of its secured daims that were filed post

confirmetion. Its assartion “that the Debotors confirmed plan isresjudicataasto al dams determingtions
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and the dassfication of dams' (Answer to Debtors Mation, 1 11) states no badis to meet the sandard
aticulated in Adar.

Indeed, Ford abvioudy cannot show that va uation of itsdam wesllitigated as part of Debtors plan
confirmation procesding when its dam was not even filed until after the confirmation order was entered
and Debtor did not assart collaerd vaues asterms of the plan. Nonethdess, Ford argues severd cases
inan effort to show that Debtors are estopped from chdlenging itsdam filed after the Chapter 13 Flan has
been confirmed, ating In re Cooper, 167 B.R. 889 (Bankr. E.D. Ark. 1994); Inre Butler, 174 B.R. 44
(Bankr. M.D. N.C. 1994); InreBanks, 161 B.R. 375 (Bankr. SD. Miss. 1993); Inre Algee, 142 B.R.
576 (Bankr. D.C. 1992).

Debtors distinguish those cases because "the mgority of [Ford's case law involves caseswhere
the vaue of the collaterd has diminished and the Debtor ismoving to surrender the property and to object

tothesecureddam.” Itistruethat Banksand Cooper involved atemptsby debtorsto surrender devaued

collatera. However, that distinction does not digpose of the issue here. The manner inwhich collaerd is
extinguished haslittle bearing on the andys s of adebtor'ssubstantiverightsunder 8 506(a). Theimportant
legd digtinction from the cases dited by Ford isthat eech (with excgption of Algee which is nat fallowed
for reasons discussed below) involved a secured creditor thet filed itsproof of daim prior to confirmation
of the debtors Chapter 13 Plan. That distinction is legdly sgnificant because a creditor can invoke
collaterd estoppe againg a debtor only where the fact issue of daim vauaion was previoudy litigated as
part of the confirmation of aplan under Chapter 13. Adar, 230 F.3d at 895.

Where adebtor has no pre-confirmation opportunity to litigate the extent of a creditor's alowed

secured dam under 8 506(a), thereisno bar to such litigation being brought after confirmation of debtor's

11



Chapter 13 Plan. SeeInre Lewis, 875 F.2d a 57 (rgecting creditor's argument thet debtor's mation to
bifurcate creditor's secured dam was untimdy because it was filed more then seven months after

confirmation) and In re Strong, 203 B.R. & 114. In both Strong and Lewis, the secured creditorsfaled

to file any proof of dam prior to confirmation of the debtors Chepter 13 Plan. Debtors sought post
confirmation to bifurcate the secured creditor's claim under 8 506(a) and creditors objected that debtors
moationwas barred under the doctrine of resjudicata, but their objectionswereoverruled. InreLewis, 875
F.2d at 54-58; In re Srong, 203 B.R. at 111-14.

If the Debtors Flan here hed fixed or determined thevaue of callaterd, confirmation would have
hed acollaerd estoppd effect. But here the plan merdy sated thet the secured creditorswereto be paid
“100% of dlowed dams” Ford could not have “dlowed” daims until its daims were filed, and the plan
termsin this case left open the vaue of security for future determination.

Judge Wedoff in In re Fareed, found thet the confirmed plan there incorporated the vaue of a
secured dam assarted earlier in a propatly filed dam. Fareed, 262 B.R. a 770-71. Here, since no
secured damwason filewhen the planin this case was confirmed, there was no such incorporation. Since
Ford failed to object to Debtors confirmed Planwhich did not vaueits secured daim and faled tofileits
dams containing its own vauations until after confirmation, there is no factud  bedis for its estoppd
argumet.

A ocontrary ruling would dlow secured creditors to delay the filing of daimsin order to bar dam
chdlenges or any hearing a dl on secured vaue. Such tactics, whether ddliberate or fortuitous, would
srioudy threaten the subgantive rights of debtors under § 502(b) and § 506(8). Thisistheflip Sdeof the

concernexpressed by theAdar court thet, unless precluded from bringing such objections, debtors might
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ddiberady dday filing objections to daims until after confirmation in order to undermine the findity of
bankruptcy. Adar, 230 F.3d at 895 Fn. 6-7.

The legd interpretation egpoused by Ford would give secured creditors a windfdl for faling to
participate in the bankruptcy procesdings before entry of the confirmeation order. The Satutory language
and context do not support that result, and it is not reasonable or appropriate to follow the contrary
condusonreached in InreAlgee, 142 B.R. 576 (Bankr.D.C.1992) (court refused to dlow debtor to
chdlenge the extent of creditor's secured dam after confirmation even though creditor failed to fileaproof
of dam and was primarily an unsecured creditor).

CONCLUSON

If Ford Credit has sold the repossessed vehides, it recovered the secured va ue thereof from the
marketplace. By seeking to have any deficiency on the rest of its assarted secured dam paid 100%
through the plan as secured deht, it seeks to recover the secured vaue a second time. Moreover, if its
agument were accepted, then it and other creditors could block any debtor from ever exerciang rights
under § 506(a) to grip down the secured dam by the smple expedient of nat filing a daim prior to
confirmetion. A creditor that comeslaeto the bankruptcy case can hardly assert morerightsthan onewho
files a pre-confirmetion dam.

For theforegoing reasons, Debtors mation to disalow Ford Credit’ ssecured damwill betrested
under 11 U.S.C. 8§ 506(a) asamation to vauethe secured damsat zero. Following an evidence hearing,
thet mation will be dlowed under thet provison so as to reduce to zero the secured dlaim asto any car

found to have been sold by Ford. Detalls asto such sdes and the proceeds thereof, aswdll as payments
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by the Trustee to Ford on its dams will be ascertained. The amounts of Ford Credit’s remaining
unsecured daimswill then be determined under § 502(b) and § 506(a).

In the meantime, because the payments to Ford after repossesson may well have to goply to
unsecured debt to be paid only a 10%, the Trustee will be ordered to stop al paymentsto Ford Maotor
Credit until further order of court.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 3rd day of August 2001.
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