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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE
SCHWINN BICYCLE CO., et al,
Debtor.

SCHWINN PLAN COMMITTEE,

Bankruptcy No. 92-B-22474
through 92-B-22482

Plaintiff,
V. Adversary No. 94 A 01618

AFSCYCLE & CO.,LTD., et al.,

N N N N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

The matter before the Court is Fairly Bike Mfg Co.'s (“Farly Bike’) mation for reconsderation
of this Court' sMay 15, 2000 order denying its earlier motion to amend and vacate the default judgment
entered againd it herein over three years ago (“Mation to Amend”). The Mation to Amend was denied
after determination thet the argument for rdief fdl within the purview of Fed R.Civ.P. 60(b)(2)
(applicable here under Fed R.Bankr.P. 9024). The opinion behind the May 15" order hdd that the
one year time limitation provided by that provison had dgpsed, and dso that threshold requirements for
vacating a default judgment had not been met.

Fairly Bike has sought recongderation of that order basad on three arguments: (1) themation

to amend should not have been andyzed under Rule 60(b)(1), but rather under Rule 60(a) as an effort



to correct adericd error; (2) Farly Bike never recaived a preference from Schwinn under 11 U.SC. 8§
547 contrary to the default judgment entered herein many years ago; and (3) various laws, rules, orders
and decigons that were gpplied to Fairly Bike are uncondtitutiond.

Fairly Bike s current motion for recongderation isdenied. Its argument does nat fal within the
purview of Rule 60(a) which dedswith dericd erors and the bare bones assartion asto
uncondiitutiondity of various rules and laws have dl been walved because it failed to dte legd support
for these arguments. Alsp, this Court determined long ago & the defailt prove-up hearing thet Fairly
Bike did not resst over three years ago that it recaived payments that congtituted preferences.

Following denid, this mation for recongderation is aso stricken because the earlier permisson
to Fairly Bike s counsd Dr. Liang-Houh Shieh to appear pro hec vice before this Court was revoked
on June 28, 2000, and he no longer can file mations on behdf of hisdient because heis not admitted to
the bar of this Digrict Court and hisloca counsd withdrew sometime ago.

JURISDICTION

This métter is before the Court pursuant to 28 U.S.C. § 157 and referred here by Internd
Operating Procedure 15(g) of the United States Didrict Court for the Northern Didtrict of Illinois
Subject matter jurisdiction liesunder 28 U.S.C. 8§ 1334(b). Venuelies properly under 28U.SC. §

1409. This matter conditutes a core proceeding under 28 U.S.C. 8 157(b)(2)(A).



DISCUSSION

FEDERAL RULES OF CIVIL PROCEDURE 60(a) AND 60(b)(1)

Farly Bike argued inits earlier Mation to Amend that the fallowing Satements mede by this

Court in, In re Schwinn Bicyde Co., 190 B.R. 599 (Bankr. N.D. Ill. 1995), were misstatements that it

sought to have corrected: (1) Fairly Bike's counsd argued in this case thet Tawan is part of the
People' s Republic of Chinafor purposes of gpplication of atreaty providing method to serve litigation
process, (2) Fairly Bike requested this Court to trandfer the preference action to Tawan; and (3) APS
Internationd Ltd. speddizesin internationd service: The Mation to Amend was denied because the
relief it sought fell within Rule 60(b)(1) which requires thet efforts to correct judgments must be brought
within one year ater entry of find judgment. Over three years had dgpsed before Fairly Bikefiled its
Mation to Amend. Initscurrent maotion for reconsderation, Fairly Bike argues that this Court should
not have congdered the Mation to Amend under Rule 60(b)(1) but as an effort to correct adericd
error under Rule 60(). However Rule 60(b)(1) gpplied, not Rule 60(a).
Under Fed. R. Civ. P. 60(a):
Clericd migtakesin judgments, orders or other parts of the record and errors therein
arigng from overgght or omisson may be corrected by the court a any time of itsown
initiative or on the motion of any party and after such natice, if any, asthe court orders
Under Fed. R. Civ. P. 60(b):
On mation and upon such terms as are jug, the court may rieve aparty or apaty’s

legdl represantative from afind judgment, order or proceading for the following
reasons. (1) mistake, inadvertence, surprise, or excusable neglect. . .



The occasond case of difficulty in determining whether mations are brought under Rule 60(b)
or are brought to correct dericd errors under Rule 60(a) has been recognized in Wesco v. Alloy
Automative Co, 880 F.2d 981, 983 (7" Cir. 1995), which s&t forth the fallowing guidance:

“In this drcuit, we have identified the rdevant digtinction as being between changes that

implement the result intended by the court a the time the order was entered and changes that

dter the origind meaning to correct alegd or factud error. Thus ‘[i]f theflaw liesin the origind
meaning to the judgment, then Rule 60(a) dlows a correction; if the judgment cgpturesthe

origind meaning but isinfected by error, [] the parties must seek ancother source of authority to
correct the mistake.””

Usng thisstandard of evauation, it isdeer that Fairly Biké sdam for rdief from the default
judgment did not fall within terms of Rule 60(a) asadericd eror. Farly Bike did not dam or show
thet gatementsin the 1995 opinion of this Court did not reflect the Court’ s intentions when the opinion
waswritten. Indeed, they cartainly did s0. Rather, Fairly Bike contended that it did not take the
postions atributed to it. The earlier opinion, however, accurately reflected this Court' s interpretation of
Farly Bike s arguments a the time the opinion was written. Thus, therewas no dericd aror in
transcription of the opinion, and no rdief could lie under Rule 60(a). See Id. at 983 and Brandon v.
Chicago Board of Education, 143 F.3d 293, 294 n. 2 (7*" Cir. 1998).

PREFERENCES UNDER 11 U.SC. 8547

Fairly Bike continuesto argue that it never recaived payments from Schwinn that conditute
preferences. It again asks recongderation of the refusd to vacate default judgment which determined
that Fairly Bike did recave payments condtituting preferences under 11 U.SC. 8§ 547. Thislatest

moation for recongderation rases the same arguments thet Fairly rased inits origind Maotion to Amend



which were consdered, but rejected as without merit for reasons sated in the opinion entered earlier.
Therefore the default judgment entered againgt Fairly Bike will not be vecated for those reesons. If
Fairly did not apped the May 15" ruling, the reassartion of arguments deposed of thereisamost
improper predicate on which to take a belated gpped on these issues now.

UNCONSTITUTIONALITY OF
RULES LAWS, ORDERS AND DECISONS

Farly Bike s counsd dso seeksto have cartain of the Federd Rules of Civil Procedure,
Federd Rules of Bankruptcy Procedure, Federd Rules of Appdlate Procedures and Rules of the
Supreme Court of the United States as goplied to Fairly Bike dedared uncondtitutiond and violdive of
the Treaty of Friendship, Commerce and Navigation (“ Treaty of Friendship”) Sgned between the
United States and Taiwan.

Fairly Bike has dleged thet the fallowing rules are unconditutiond: Federd Rules of Bankruptcy
Procedure 8002, 8006, 9006(f), 9022; Federd Rule of Appdlate Procedure 4(); Federd Rule of
Civil Procedure 6(€), 60(b) ; United States Supreme Court Rules 33.1 and 39.8; any rulesand laws
thet require that Fairly Bike retain American counsd to represant it; any rulesthat provides for service
by mail ingtead of by regisered mail and express mail; any rulesthet provide thet the srviceis
complete a the time of the depogit rather then at the time of actud receipt; any rulesthat refuseto
accept the Chinese pogmark asthe filing date or as the date to act or respond.

Fairly Bike d0 dleges that the following are dso uncongtitutional and violate the Treaty of
Friendship: the gppointment of APS Internationa Group as agent for sarvice of process on Appdlants,

the order for issuance of |etters rotatory which saeksinternationd assstance. These later arguments



are another atempt to reergue issues rlaing to service of processin this Adversary which were
decided years ago againg Fairly Bike before the default judgment was entered.

Farly Bike does not direct the Court to any cases or other legd authority thet support its
arguments. It does not even indicate which provisons of the U.S. Condtitution or the Tregty of
Friendship isviolated by the various federd rules

The U.S. Court of Appedsfor the Seventh Circuit has repestedly mede dear that “ perfunctory
and undeveloped arguments, and arguments that are unsupported by pertinent authority, are waived

(even where those arguments raise condtitutiond issues).”  See, eg., United Satesv. Brown, 899

F.2d 677,679 n. 1 (7th Cir.1990); United Statesv. Petitiean, 883 F.2d 1341, 1349 (7th Cir.1989);

United Statesv. Williams, 877 F.2d 516, 518-19 (7th Cir.1989). The Court does not have aduty to

research and congruct legd arguments for aparty. Heed Sart Family Educ. Program, Inc. v.

Cooperative Sarv. Agency 11, 46 F.3d 629, 635 (7" Cir. 1995). Becauseits arguments regarding the

uncondiitutiondity of various federd rules and the vidation of the Treety of Friendship are unsupported
by any legd authority and undeveloped, Farly Bike s argument is therefore found to have been waived.

CONCLUSON

Farly Bike s current Motion for recongderation is therefore denied.

Moreover, this motion for reconsderation is aso gricken from the record because the pro hec
vice admisson of Farly Bike€ s Counsd Dr. Liang-Houh Shieh has been revoked by this Court. Fairly
Bike needs an attorney admitted to practice here to endbleit to file motions. Itsfailure to obtain one
will continue to result in defeat of every mation filed by it under the Sgneture of Dr. Shieh.

ENTER:



Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 9" day of August, 2000.



