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MEMORANDUM OPINION ON
ESTATE'SMOTION FOR SUMMARY JUDGMENT

This Adversary proceeding relatesto the Chapter 7 bankruptcy caseof Debtor George R. McCoy
(“Debtor™). The Chapter 7 Trustee Donald E. Johnson (“ Trusteg”) filed this proceeding against the Debtor
George R. McCoy both individudly and in his capacity as trustee for the Judith McCoy Family Trust
(“Trug”). Pursuant to 11 U.S.C. 8§ 541(a), the Complaint seeks turnover of the value and assets of the
Trust to the Plantiff and to Debtor’ sestate here. The Trustee also seeks an accounting of Trust assetsand

income.



Count | dlegesthat the Trustisaninvaid self-settled trust, and istherefore property of the Debtor’s
Chapter 7 bankruptcy estate under 11 U.S.C. § 541(a). Count Il assertsthat Debtor possesses agenera
power of appointment under the Trust and therefore the Trust' s assets are property of the estate pursuant
to 11 U.S.C. §541(a). Count Il avers that the Trust must terminate by operation of law under the
doctrine of merger. Count 1V alegesthat the Trust isan invaid spendthrift trust, and thusthe Trust’ sassets
are property of the estate pursuant to 11 U.S.C. §541(a). Count V dlegesthat Debtor received income
or assetsfromthe Trust on the Petition filing date and thereafter. Accordingly, Count V prays for Debtor
to give an accounting as to Trust assets and income pursuant to 11 U.S.C. §541(a)(5)(A) and § 542(a).

Thelnterveners, MarionLedieMcCoy, Robert Stewart McCoy, and LaraM cCoy (“Interveners’),
filed a Cross Complaint. Count | of thar Amended Cross Complaint seeks declaration that the Trugt is
not property of Debtor’s Chapter 7 bankruptcy estate pursuant to 11 U.S.C. § 541 (@) or 8 541 (b)(1).
Count |1 dlegesthat Debtor as trustee of the Trust has failed to provide Interveners with an inventory or
proper accounting. In addition, Count Il avers that as trustee, Debtor has committed waste by making
payments to himsdf beyond the terms of the Trust. Count 11 aso seeks an order declaring Interveners
creditorsof Debtor’ sbankruptcy estate. 1n Count 111, Interveners dleged that Debtor has failed to make
digributions to them according to the terms of the Trust. They seek remova of Debtor as trustee and
damages for his asserted wrongs.

Dondd E. Johnson, Trustee for the Estate of George R. McCoy, moved for summary judgment
on dl counts of his Complaint. The Interveners filed a Cross Mation for Summary Judgment seeking

determination on Count | of their Amended Cross Complaint and Counts | through 1V of the Trustee's



Complaint. Inturn, Debtor filed his Cross Maotion for Summary Judgment on Counts | through 1V of the
Trustee' s Complaint.

For reasons stated herein, the Trustee' s motion is alowed on Counts IV and V of his Complaint
and the Trustee will be granted Summary Judgment on those Counts and dso on Count | of Interveners
Amended Cross Complaint. Also, the Mations of Defendant and Cross Plantiffs for Summary Judgment
with respect to Count V of the Trustee's Complaint are each denied, and that Count must be set for trid
as to the accounting that is due. Since granting Summary Judgment on Count 1V is digpogtive of the
overarching issue of whether the Trust is property of Debtor’ s estate, the case will be set for status to seek
views of the parties asto whether Trustee’ sCounts| through 111 and the other Countsfiled by Interveners
are moot and should be dismissed.

BACKGROUND

L ocal Bankruptcy Rule 402

Local Bankruptcy Rule 402 definesthe procedural framework of amotionfor summary judgment.
The moving party must submit a statement of materid facts that support the moving party’s postion that
there is no genuine issue, and thereby entitles the movant to judgment asamatter of law. Loca Bankr.R.
402.M. In turn, the nonmoving party must submit responses to the moving party’ s facts, as well as any
materid facts to which the nonmoving party contends there is no genuine issue and which support denid
of the motion. Local Bankr.R. 402.N. If the opposing party submits additiona materia facts under
402.N(3)(b), the moving party may then submit a concise reply in the same format used for its initid
datement of materid factsunder 402.M. If the moving party fallsto submit such areply, dl materid facts

set forth in the statement filed by the nonmoving party will be deemed admitted. The rule requires each
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party to include precise referencesto the affidavits, parts of the record, and other materids that each party
relies upon in its statement. Local Bankr.R. 402.M.

Strict compliance with Local Rule 402 is the standard, not the exception. See, e.g., Banner Qil
Co. v. Bryson, 187 B.R. 939, 944-45 (Bankr. N.D. Ill. 1995). If aparty makesan assartion and failsto
point to supporting documentation, the assertionwill not be credited. Likewise, when a party makes bald
denials without proper support to the record or otherwise, suchdenials are treated as admissions. Loca
Bankr.R. 402.M.

Undisputed Facts

The following list of undisputed facts was derived from the statementsof materid facts submitted
by the partieswhichwere adequately supported by the record. Whilesomeare not necessary tothe Partia
Summary Judgment ruled on below, those relate to other counts not yet disposed of .

1 On January 28, 2000 (“Petition Date’), George R. McCoy (“Debtor”) filed avoluntary
petition for relief under Chapter 7 of the U.S. Bankruptcy Code. Trustee s402.M at 1 1.

2. On the Petition Date the Debtor was the sole trustee of the Judith McCoy Family Trust
(“Trugt”). Trustee's402.M at | 2.

3. Theintervener parties (“Interveners’) to thisactionareMarionM cCoy, Debtor’ sdaughter;
Robert McCoy, Debtor’s son; and Lara McCoy, Debtor’ s granddaughter. Trustee' s402.M at 3.

4, Debtor resides at 4950 South Chicago Beach Drive #9B in Chicago, lllinois. Trustee's

402.M at 1 9.



5. Onthe PetitionDate, Debtor filed Schedules of Assets that excluded the assets owned by
the Trust. Trustee' s402.M at 710. Debtor hasyet to amend his Schedule of Assetsto include the assets
of the Trust. Trustee's402.M at 1 11.

6. JudithMcCoy signed her Will before witnesseson April 19, 1989, and the indrument has
never been amended. Trustee's402.M at 1 12.

Though the will did not give Debtor any express power of gopointment or Trust assets, nor any
express power to revoke or amend the Trug, it did give himfreediscretionto spend dl Trust assetsfor any
purpose hedesired. Relevant portionsof testator Judith McCoy’ swill which established the Trust provide:

ARTICLE IV
Trugt Dispositive Provisons

[Paragraph 1 omitted.]

2. TheFamily Trust shdl be held, administered and distributed inaccordance withthe

following provisons
(& The trustee shdl pay dl the net income of the Family Trust to my
spouse in convenient ingalments at least as often as quarter-annudly
during hislife.
(b) Thetrustee may initsdiscretion pay to my spouse, or for his benefit,
S0 much or dl of the principa of the Family Trugt asthe trustee fromtime
to time determinesto be required or desirable for his hedth, maintenance
and support. The Trustee need not consider the interests of any other
beneficiary in meking didributions to my spouse or for his benefit.
Although my primary concern is for my spouse’ s hedth, maintenanceand
support, the trustee may in its discretion during the life of my spouse pay
to, or use for the bendfit of, one or more of my descendants to the
excluson of one or more of them so much of the principd of the Family
Trugt asthe trustee from time to time determines to be required for ther
hedlth, education, maintenance and support.




(c) Upon the death of my spouse after my degth, or upon my degth if my
spouse does not survive me, the trustee shdl divide the Family Trugt, as
then condtituted, into separate shares, asfollows:

() 37.5% for my son, ROBERT, if then living;

(in) 37.5% for my daughter, MARION, if then living;

(i) 37.5% for my granddaughter LARA GWIN McCoy, if

then living.
[Emphasis supplied].
ARTICLE VI
Withholding And Adminidrative Provisons
[Paragraphs 1-5 omitted.]

6. No interest under this indrument shdl be transferable or assgnable by any
beneficiary or be subject during his life to the clams of his creditors or to any clamsfor
aimony or for the support of his gpouse. This paragraph shal not retrict the exercise of

any power of gppointment.

7. Debtor vaued the Trust assets at $595,000, net of ligbilities. Trustee’'s402.M at 1 14.
Onthe PetitionDate, the Trust owned a cooperative apartment at 4950 South Chicago Beach Drive #9B
in Chicago, lllinois (“Red Edtate’) and substantial stock interests (“ Stock”). Trustee s402.M at 1 15.

8. The assets originaly owned and controlled by Debtor, which comprise the source of the
Trust assets, were given to Judith McCoy by the Debtor. Trustee' s402.M at 1 20.

0. For most of the last 30 years, the Debtor’ soccupationincluded estate planning. Trustee's
402.M at 1 21.

10. Debtor was married to Judith McCoy from 1944 to 1991. Trustee's 402.M at | 22.
During the marriage, Judith M cCoy was not employed, and she primarily engaged in activities related to

being a housawife and volunteer. Trustee' s402.M at 11 23-24. During her marriage, Judith McCoy did



not own a business and she did not own substantial assets prior to her marriage to Debtor. Trustee's
402.M at 9 25.

11. Prior to 1976, Debtor and Judith McCoy owned redl estate located in the Beverly area
of Chicago. Trustee's 402M a 9§ 28. This red estate was acquired with assets initialy owned or
controlled by Debtor. Trustee's402.M at 9] 29.

12. In 1976, Debtor and Judith McCoy became joint owners of a cooperative apartment
(“Real Eqate’) located at 4950 South Chicago Beach Drive inChicago, Illinois. Trustee' s402.M at 1 30.

13. Mortgage and maintenance paymentsfor the Real Estate derived fromassetsinitidly owned
and controlled by Debtor. Trustee's 402.M at 1 31. In addition, Judith McCoy did not fund the
acquisition, mortgage payments, or the maintenance of the Redl Edtate, with any assatsinitidly owned or
controlled by her. Trustee s402.M at § 32.

14. Debtor transferred hisinterest in the Real Estate to Judith McCoy on March 14, 1980.
Debtor’s 402.N(3)(b) at 1 33.

15.  JudithMcCoy died on January 10, 1991. Trustee's 402.M at § 35. The Trust was
implemented that same year. Trustee' s402.M at 1 36.

16. Debtor was designated as the executor for JudithMcCoy’ swill. Trustee's402.M at 37.

17. The Trust is atestamentary trust. Trustee' s402.M at ] 38.

18.  Thetermsof the Trust require Debtor to makeingalment paymentsof dl of the net income
of the Trud to himsdf at least quarter annudly. Trustee' s 402.M at § 39. Debtor is the only income
beneficiary of the Trust. Trustee' s402.M at 1 17.

19. The terms of the Trust grant Debtor, as sole trustee, the option of disbursing the principa



of the Trust to the Children or for their benefit. Trustee s402.M at 1 42.

20.  TheTrus permitsdisbursement of the income of the Trust only to Debtor, or for Debtor’s
benefit, during hislifetime. Trustee s402.M at 43

21. Debtor, as 0le trustee of the Trust, has authority to “ borrow money for any purpose’ from
the Trust. Trustee's402.M at 1 45.

22. In 1992, Debtor remarried to Elizabeth L. McCoy. Trustee's402.M at 146. 1n 1993,
divorce proceedings commenced regarding Debtor’ smarriage to Elizabeth McCoy. Trustee’'s402.M at
147.

23.  In 1996, Debtor as trustee of the Trust and on behaf of the Trust obtained a $200,000
loan from First Security Bank of Chicago, now Delaware Place Bank, secured by the Red Estate owned
bythe Trust inorder to fund a$165,000 payment to settle hisdivorce fromElizabethL.. McCoy. Trustee's
402.M at 1 48.

24.  Debtor madea$165,000 disbursement fromthisloan to facilitate the settlement of hodtile
divorce proceedings whichwere affecting Defendant’ smental and emotiond well being. Trustee' s 402.M
at 9 49.

25. Debtor has been the sole resident at 4950 South Chicago Beach Drive #9B in Chicago,
[llinais (the “Red Edtate’) since January 1996. Trustee s402.M at  51.

26.  Therehasbeenno change of the Trust’ sbeneficiariessinceitsinception. Trustee' s402.M
at 9 52.

27. Debtor was a beneficiary of the Trust as of the Petition Date. Trustee's402.M at  53.



28. No income of the Trust wasever paid or disbursed to, or for the benefit of, the Children.
Trustee's402.M &t 1 54.

29.  Noneof theindividuds listed as Children have received dishursementsto or for ther benefit
from the Trust exceeding $10,000 in any one calendar year. Trustee s402.M at 1 55.

30. Debtor, astrusteefor the Trug, isthe sole decisonmaker for the dispositionof the Trust’s
assets and investments. Trustee' s402.M at 1156. Debtor is dso the sole decison maker for the Trust
regarding disbursements therefrom. Trustee’' s402.M at § 57.

31.  The Interveners-Children make no decisons regarding disbursements from the Trust or
disposition of Trust assets and investments. Trustee' s402.M at 1 58, 59.

32. Exhibit 1a, offered by the Trustee, reflectsthe Inventory and Accounting sgned by Debtor
as Executor for the Estate of Judith McCoy. The first page of Exhibit 1ais an accurate list of Judith
McCoy’s assets as of her date of death, January 10, 1991. Trustee's402.M at 1|1 60-61. 3 3

Asst 1 of the Exhibit 1 isthe Trust's Redl Edtate. Trustee's402.M at ] 63.

34. Exhibit 1aligts asset 4~ Dundee Red Estate’—which isaland contract sdle asset relating
to rea estate in which the Debtor origindly hed an ownership interest. Trustee' s 402.M at  64. The
Dundee Red Estate had a value of $173, 616 as of the date of Judith McCoy’ s death. Trustee' s 402.M
at 1 65. The remaining amount owed on the Dundee Real Estate contract for sale as of Judith McCoy's
death was $173,616. Trustee's402.M at 1 67.

35. Exhibit 1b includes documentation reflecting the assgnment trandfer of Debtor’s interest
in the Dundee Red Etate to Judith McCoy on the same date Judith McCoy’swill was dated, April 19,

1989. Trustee' s402.M t | 66.
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36.  The Dundee Red Edtate was origindly purchased in 1966 with the source of fundsbeing
earnings of George R. McCoy. Trustee s402.M &t 1 68.

37. Debtor negotiated the sdle of the Dundee Redl Estate after the April 19, 1989, transfer of
hisinterest therein to Judith McCoy. Trustee’ s402.M at 69. The sde priceof the Dundee Real Estate
was approximately $250,000. Trustee's402.M at { 70.

38.  Over $75,000 was paid from the Dundee Red Estate buyer to the sdler after April 19,
1989. Trustee's402.M at 1 71.

39.  Counsd for Debtor also represented Judith McCoy in 1989. Trustee's402.M at  72.

40.  Judith McCoy was diagnosed with termind  leukemia at sometime between 1989 and
1990. Trustee's402.M at 173. Inearly 1990, Judith McCoy was hospitalized asaresult of theleukemia
Trustee's402.M &t 1 74.

41.  Assat 6 on Exhibit 1a “Padfic Mutud Money Market” was an Individud Retirement
Account in the name of Judith McCoy withavaue of $16, 187 as of her date of death and was funded by
Debtor as he was working during his marriage to Judith McCoy. Trustee's402.M at ] 75.

42.  Asset 8onExhibit lareflectsa$25,000 contributionto the Chicago Theologicd Seminary,
and thus did not go into the Trust. Trustee’'s402.M at 1 76.

43. Exhibit 1c is the federd estate tax return filed by George R. McCoy as executor of his
wife'sestate. Trustee's402.M at 1 77.

44.  Theinitid assets funding the Trust amounted to $579,745. Trustee's402.M at 1 78.

45.  SchedulesB and C of Exhibit 1c reflect the breakdown of assetsflowingintothe Trust from

the Judith McCoy edtate. Trustee's402.M at 1 79.
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46. Exhibit 1, page 3, contains the Trust’s Inventory and Accounting as of March 1, 1995,
which lists assets and current values of those assets. Trustee’'s402.M at 1 80.

47. Schedule E of Exhibit 1cisalig of persona property held jointly between the Debtor and
Judith McCoy as of her date of death. Trustee's402.M at 1 81. Debtor isunaware of how the personal
property held jointly between himsdlf and Judith McCoy was obtained individudly or jointly. Trustee's
402.M at 9 82.

48.  TheBechgtein Piano (“Piano”), vaued at $25,000, wasjointly owned by Debtor and Judith
McCoy at the date of Judith McCoy’s death. Trustee's402.M at 1 83.

49, Debtor did not list the Piano as an asset on his Chapter 7 Schedule of Assets as last
amended. Trustee's402.M at 9 85.

50. Asof May 2001, Debtor remains in possession of the Plano. Trustee s402.M at  87.

51.  OnDecember 31, 1999, the Piano was listed asanasset of the Trust, valued at $25,000.
Trustee' s402.M at 1 88-89.

52.  ThePiano wasinsured for $25,000. Trustee's402.M at 1 90.

53.  The Tax Return for the Estate includes the Plano as “Description of property interests
passing to surviving spouse.” Trustee's402.M at 1 84. On December 31, 2000, the Piano was vaued
a zeroonthe Trust ligt of assets. Trustee s402.M at § 92. Debtor has no knowledge why the Flano is
valued at zero on December 31, 2000. Trustee's402.M at 1 93.

54.  Tom Henderson, Debtor's accountant, testified that Debtor told him the Fiano was no

longer in the trust as of December 31, 2000. Trustee's402.M at  94.
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55. Robert McCoy saw a 1995 appraisa of the Piano by Keylard & Sonsligting a vaue of
$60,000, but the Piano has some damage reducing its value today. Trustee's402.M at 1 95.

56.  Asof thefiling date of the Chapter 7 case, the Trust held substantiad stock investments at
Uhlmann Investments. Trustee' s402.M at ] 96.

57.  The Trust had income during the 180 day period after the Petition in the form of stock
dividends. Trustee's402.M at 1 98.

58.  The Trust made other disbursements during the 180 day period after the Petition in an
amount exceeding $52,000. Trusteg' s402.M at 1 99.

59. Debtor isthe person most knowledgesble about the fundingand adminigtrationof the Trust.
Trustee's402.M at 1 100.

60. Debtor, as trustee for the Trug, is not able to produce a check register reflecting Trust
transactions. Trustee's402.M at  101.

61. Debtor assertsthat Henderson, hisaccountant, isthe personto contact to determine Trust
withdrawals for the year 1999 and after. Trustee’'s402.M at  102.

62. Henderson contends that Debtor is the person most familiar with the Trust’s receipts,
disbursements, and assets, and not himsalf. Trustee' s402.M at § 103.

63.  Henderson, a CPA, has been the tax accountant for the Trust since 1992. Trustee's
402.M at 1 104-105.

64. Henderson is also Debtor’ s persond tax accountant. Trustee' s 402.M at ] 106.

65. In response to subpoena of the bankruptcy estate, Henderson produced documentation

including evidence of the Trust’s opening a Rodman & Renshaw account with a deposit of $163,238.07
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in January, 1992. Trustee's 402.M at 1 107. This amount can be traced back from the Trugt to the
Dundee Red Edtate sale proceeds. Trustee's402.M at 1 108.

66. Henderson relies on documentation submitted to him and the Debtor for guidance when
determining assets in the Trust for tax purposes. Trustee' s402.M at § 109.

67. Henderson prepared Exhibit 1e for the Trugt, which includes a list of assets which the
Debtor contends were in the Trust as of December 12, 1999, and the valuesfor same. Trustee' s402.M
at 1110.

68. Henderson prepared Exhibit 3 for the Trust, whichindudesalig of assetswhichthe Debtor
contendswereinthe Trust as of December 31, 2000, and the vauesfor same. Trustee' s402.M at {111

69. Henderson has never seen acheck register for the Trust and hasno reason to believe the
Trust hasone. Trustee's402.M at 1 112.

70. Henderson prepared the 1999 income tax returns for the Trug, as set forth in Exhibit 18.
Trustee's402.M at 1 113.

71.  TheTrust haspad out over $33,000 to theIRSfor withholding taxes, based onthe Trust’s
grossincome for the year 2000 and after. Trustee' s402.M at § 114.

72.  TheTrust's2000 federa income tax return has not been filed, and the Trust’ stax lighility
for that year has not yet been determined. Trustee's402.M at 11 115-16.

73. Debtor was married to Judith McCoy from 1944 until her death on January 10, 1991.
Debtor’s 402.N(3)(b) at 1 118.

74.  On April 19, 1989, Judith McCoy executed her will which contained provisons

implementing the Trust. Debtor’s 402.N(3)(b) at 1 119.
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75. Upon Judith McCoy' s degth, the Trust was created and funded by operation of the will.

Debtor’s 402.N(3)(b) at 1 120.

76.  The assets owned by Judith McCoy at the time of her death which funded the Trust and

werethe source of the assetsinthe Trust as of Debtor’ s bankruptcy petitiondate (January 28, 2000) were

asfollows

Asset Vdue
(1) Unit 9B-Powhatan $352,500
(2) Mass. Company Money Market $5,398
Account No. 0060004570
(3) Mass. Company CD $5,011
Account No. 0078011364
(4) Ingtdlment Note-Vaenta $173,616
(5) LaSaleBank CD $15,251
(6) Pacific Mutua Money Market $16,187

Account No. 00208185600

Debtor’ s 402.N(3)(b) at 7 121.

77. Item (1) is a coop gpartment in a building located a 4950 South Chicago Beach Drive,
Chicago, Illinois which was purchased by Debtor and Judith McCoy as joint tenants on June 30, 1976.
Debtor’s 402(N)(3)(b) at T 122. On March 14, 1980, Debtor transferred his interest in the coop

gpartment located at 4950 South Chicago Beach Drive, Chicago, Illinoisto Judith McCoy succeeding as

sole owner until her death. Debtor’s 402.N(3)(b) at  123.
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78. Items (2), (3), and (5) werefunds recaived by Judith from her grest aunt, Inez Piersonwho
died on February 27, 1990. Debtor’s 402.N(3)(b) at 7124.

79. Item (4) was the balance owed on the promissory note given for the purchase of certain
real property located in Dundeg, Illinois (* Dundee Property”) which congtituted the corpus of aland trust
known as the Harris Trust and Savings Bank Trust No. 321087 (“Land Trust”). Debtor’s 402.N(3)(b)
a 7125. The Dundee Property was purchased by Debtor and made the corpus of the Land Trust on
January 10, 1966. Debtor’s 402.N(3)(b) at 7 126.

80. On April 19, 1989 Debtor assigned over to Judith McCoy dl of his beneficid interest in
the Land Trust. Debtor’s 402.N(3)(b) at 1 128.

81. Item (6) was Judith McCoy’s IRA account and was funded by Debtor over anumber of
years prior to 1989. Debtor’s 402.N(3)(b) at 1 129.

82. During the 180 day post-petition period, tax withholdings fromthe Trust amountedto $15,
985.10. Trustee's402.M at ] 149.

83.  The $10,000 of Trust Disbursements were fird transferred from the Trust’s assets to
Debtor’ s consulting firm, George R. McCoy & Associates, Inc., inearly February 2000. Trustee' s402.M

at 1150.

IThe Trustee s denial of facts stated in 9 78 was not responsive to Debtor’ s statement of fact. The Trustee points
out that the Debtor admitted in his Answer to the Trustee’s Complaint that all Trust assets were originally owned
and controlled by him. Trustee’s402.M at 119, 124. The Trustee argues that Debtor should be bound by his
Answer, and also asserts that “ Debtor’ s deposition testimony reflects hisindividual right to a portion of the assets
received from the aunt in that he advanced funds for the aunt’s medical expenses.” Trustee’s402.M at 119, 124.
Since the Trustee has set forth mere arguments, he has inadequately controverted Debtor’ s statement of fact and the
statement is deemed admitted.
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84.  The two checks listed on Exhibit F to Debtor’s Affidavit, totaling $10,000, were both
drawn onthe bank account of Debtor’ s consulting firmand both checksweresgned by Debtor. Trustee's
402.M at 7 151.

Disputed | ssues

The following contested issues of fact or mixed questions of fact and law were reveded by the
parties submissions, but do not prevent entry of summary judgment as to the counts ruled on:

1 Whether Asset 7 lisled on Exhibit 1awasinitidly used to fund the compositionof the Trust.
Trustee' s402.M at  62; Debtor’ s 402.N(3)(b) at 1 62.

2. Whether Debtor maintained dominion and control of assets which ultimately became
property of the Trust which he transferred to Judith McCoy. Trustee's402.M at 11 18, 40; Interveners
402.N(3)(b) at 11 18, 40.

3. Whether the transfer by Debtor to JudithM cCoy of those assets which ultimately became
property of the Trust was absolute and irrevocable and al present and future dominion and control over
such transferred assets was relinquished by debtor. Debtor’s402.N(3)(B) at  141.

4, What amount did Debtor receive from the Trust during the 180 day post-petition period.
Trustee' s 402.M at 11 142-148; Debtor’s 402.N(3)(B) at 1 142-148.

5. What amount was Debtor entitled to receive from the Trust during the 180 day post-
petition period. Trustee's402.M at 111 142-148; Debtor’s 402.N(3)(B) at 1 142-148.

6. Whether the vaue of the Flano was included as an asset of the Trugt a the time of its
creationdespite the fact that the Trust did not purchase the Piano from Debtor. Trustee' s402.M at ] 86;

Interveners 402.N(3(b) at 1 86.

17



7. Whether asset 8 of Exhibit 1a, whichisvaued at $25,000, representsthe Piano. Trustee's

402.M at 1 86; Interveners 402.N(3)(b) at 1 86.
DISCUSSION
Jurisdiction

The court maintains jurisdiction over this case pursuant to 28 U.S.C. § 1334(b). Since this
adversary proceeding pertains to determination of what assets are property of the bankruptcy estate and
seeksordersto recover property of the estate, it isa core proceeding under 28 U.S.C. §157(b)(2)(B) ad
(B).

Sandardsfor Summary Judgment

Summary judgment is gppropriate where there is no genuine issue of materia fact and the moving
party is entitled to judgment as amatter of law. Fed.R.Bankr.P. 7056 (integrating Fed.R.Civ.P. 56). This
gandard mandates the entry of summary judgment againgt a party who falls to make a showing sufficient
to establish the existence of andement essentid to that party's case, and on which that party will bear the

burden of proof at trid. Celotex Corp v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2552 (1986).

In seeking a grant of summary judgment the moving party must identify “those portions of the
‘pleadings, depositions, answers to interrogatories, and admissons on file, together with the affidavits, if
any’ which it believes demondrate the absence of a genuine issue of materid fact.” Celotex, 477 U.S.
317, 323, 106. S.Ct. 2548, 2553 (quoting Fed.R.Civ.P. 56(c)). Thisinitid burden may be satisfied by
presenting specific evidence onaparticular issue or by pointing out “ analbsence of evidence to support the

non-moving party'scase.” 1d. If the movant meets this burden, the non-moving party cannot rest on the
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dlegationsin the pleadings, but “must set forth specific facts showing thet thereisa genuine issue for trid.”
Fed.R.Civ.P. 56(e). A “genuineissue’ in the context of amotion for summary judgment is not Smply a
“metephysica doubt astothe materid facts.” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.,
475 U.S. 574, 586, 106 S.Ct. 1348, 1356 (1986). Ingtead, “[a] genuine issue exists when the evidence
is such that areasonable jury could find for the non-movant.” Buscagliav. United States, 25 F.3d 530,
534 (7th Cir.1994). When reviewing the record, al reasonable inferences must be drawn in favor of the
non-movant; however, “we are not required to draw every concelvable inference from the record--only
those inferences that are reasonable.” Bank Leumi Le-Israel, B.M. v. Lee, 928 F.2d 232, 236 (7™ Cir.
1991).

Count IV of Amended Complaint and Count | of Cross
Complaint: The Trust’s Spendthrift and Anti-Alienation Provisions

Property of abankruptcy estateis far-reaching and generdly includes“dl legd or equitableinterests
of the debtor in property.” 11 U.S.C. §541(a)(1). When abankruptcy debtor isabeneficiary of atrust
containing spendthrift or anti-alienation provisions, whether that debtor’ s interest inthe trust is property of
the bankruptcy estate turns on whether the spendthrift provision is enforceable under applicable non-
bankruptcy law. 11 U.S.C. 8§ 541(c)(2); In Re Goldberg, 98 B.R. 353, 357-8(Bankr. N.D. Ill. 1989)
(holding that valid spendthrift trusts are excluded from the debtor’s bankruptcy estate). Accordingly,
whether this Debtor's beneficid interest in the Trust is excluded from property of the estate under §
541(c)(2) must be determined by non-bankruptcy law. The parties concede, through their arguments, that

lllinois law controls.
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Insupport of his Crass Motion for Summary Judgment, Debtor sets forth three argumentsfor the
position that the Trust’ s foregoing anti-aienation provisons are vaid and enforceable? Firgt, he argues
the Artide VI, 116 of the Will prohibitstransfer or assgnability of any interest inthe Trust by any beneficiary
while aso expresdy exempting the Trugt from clams creditors. Second, Debtor argues that he does not
have excdusve dominionand control over the Trust corpus necessary to invalidate the spendthrift provison.
Third, Debtor contends that because he did not settle and retain aright of revocation over the Trug, the
gpendthrift provisons should not be invdidated. Therefore, Debtor argues under criteriafor determining
whether avaid spendthrift trust exists as st forth in Matter of Perkins, 902 F.2d 1254, 1257 (7" Cir.
1990), that he is entitled to summary judgment:

“To determine whether a trust qudifies as a spendthrift trust under Illinois law, courts

examine the fallowing characteristics. (1) whether the trust restrictsthe beneficiary’ sahility

to dienate and the beneficiary’ screditors’ ahility to attachthe trust corpus; (2) whether the

beneficiary settled and retained the right to revoke the trust; and (3) whether the

beneficiary has exdusve and effective dominion and control over the trust corpus,
digtribution of the trust corpus and termination of the trust.”
As discussed here, however, the third criteria directly and criticaly applies here.

Illinois law has long recognized and enforced spendthrift trusts. Wagner v. Wagner, 91 N.E. 66,
70 (1ll. 1910); Newcomb v. Masters, 122 N.E. 85, 87 (1919); Crane v. lllinois Merchants Trusts
Company, 238 Ill.App. 257, 262 (1% Digt. 1925). Since no specid language is required to create a

gpendithrift trust, Restatement (Second) of Trusts 8 152 cmit.c (1959), atrust containing anti-aienation or

gpendthrift provisions does not automaticaly quaify as spendthrift trust. In re Balay, 113 B.R. 429, 438

2| nterveners have adopted Debtor’ s Memorandumof Law in Oppositionto the Trustee’ s M otion for Summary Judgment
aswell as Debtor’s Reply In Support Of His Cross Motion For Summary Judgment. Accordingly, the use of “Debtor”
shall refer to the arguments of both Debtor and Interveners.
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(Bankr. N.D. 111.1990); seealso InreMcCullough, 259 B.R. 509, 517-18 (Bankr. R.I. 2001). Rather,
once confronted with a spendthrift provision in atrust, the court must determine that the beneficiary does
not have unregulated dominionand control over or right to distribution from trust for the trust to qudify as
avdid spendthrift trust. Inre Balay, 113 B.R. a 438; In re Rolfe, 34 B.R. 159, 161 (Bankr. N.D. IlI.
1983); accord Inre McCullough, 259 B.R.509, 517 (Bankr. R.I. 2001) (dting In re Schwen, 240 B.R.
754 757 (Bankr. D. Minn. 1999)); Inre Page, 239 B.R. 755, 765-766 (Bankr. W.D. Mich. 1999); In
reHerdloff, 147 B.R. 262, 266 (Bankr. M.D. Fla. 1992) (noting “something less than*absolute’ control
over aspendthrift trust may destroy its spendthrift character”).  Debtor maintains his concluson that the
pendthrift provisons of the Trust are vaid, arguing that despite being the primary life beneficiary he lacks
auffident dominionand control over the Trust corpus to enable him at any time take the whole of the Trust
corpus for himsdf.

The generd rule is that “[i]f the beneficiary is entitled to have the principa conveyed to him
immediady, a resraint on the voluntary or involuntary transfer of his interest in the principd isinvdid.”
Restatement (Second) of Trusts 8 153(2). If the beneficiary may cdl for the principd, or can take it as
needed, the restraint on diendion isinvaid. Id. at cmt. ¢. Thus, the issue present here is whether it was
the Tedtator’ s intent expressed in terms of the Trust itself to dlow Debtor as sole trustee and primary life
beneficiary to take the entire principd at his sole discretion. As earlier noted, the Trust itself provided:

“The trustee may in its discretion pay to my spouse, or for his benefit, so much or dl of
the principal of the Family Trugt as the trustee from time to time determinesto be required
or dedrable for his hedth, maintenance and support. The trustee need not consider the

interests of any other beneficiary in making ditributions to my spouse or for his benefit.”
(Trust Art. 1V, 1 2).
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When condruing atrugt, Illinais courts gpply the same rules that gpply to the congtruction of wills.
Harris Trust and Savings Bank v. Donovan, 582 N.E.2d 120, 123 (lll. 1991). The firg purposein
congruing atrugt isto discover the settlor'sintent fromthe trust as awhole, which the court will effectuate
if it is not contrary to public policy. 1d. Thecardind rule of will construction is the ascertanment of a
testator'sintentionfromthe will itsdf. In re Estateof Kirchwehm, 570 N.E.2d 851, 854 (lll. App. Ct. 1%
Dig. 1991). Since one particular will or trust is not usudly identical to another, resultsin other cases are

seldomof controlling importance in determining atetator's intent. Harris Trust, 582 N.E.2d at 123-24.

Here, the Trust’ s discretionary provision alows the Trustee, who is dso the solelife beneficiary,
to make payments to himsdf or for his bendfit so long as they are (1) for the purposes of “hedlth,
maintenance and support” and (2) “required or desirable’. If the Trust had only used the terms “[as]
required [for] hedth, maintenance and support”, such a standard limiting discretion would likely be
acceptable under lllinais law. Rock Idand Bank & Trust Co. v. Rhoads, 187 N.E. 139, 144 (1933)
(inimating that a discretionary provison would have placed sufficient restrictiononthe beneficiary if it had
used “comfort” aone to limit the beneficiary’ saccess). The problem here, arises from the settlor’ s use of
the additiond phrase“required or desirable,” whichis part of the authority to pay to himsdf “for his benefit,
so muchor dl of the principd of the Family Trust asthe trustee fromtime to time determinesto be required
or desirable for his hedlth, maintenance and support.” The next sentence specifies that in paying himsdif,
he need not consider interests of other beneficiaries.

Debtor argues that despite that power in the Trust his discretionary right to take from the corpus

isnot unfettered, but is restricted to what is reasonably related to paymentsfor hisand the remaindermen’s
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hedlth, maintenance, and support. 1n support of thisargument Debtor arguesthat not only must he exercise
his discretion in making payments with reasonable care, skill, and caution, but that any breach of his duty
can be chdlenged by the remaindermen. That argument fails for two reasons.

Fird, the trustee is bound by no ascertainable standard according to the terms of the Trugt to limit
his digpogtion of the Trust corpus. As earlier stated, the objective is to discover the settlor's intent from
the trust as a whole and effectuate it so long as it comports with Illinois public policy. To this end, the
Testator’ sintent should be determined by perusing the words used inthe will for ther plain meaning before
gpplying rules of congtruction. Hoguev. Hogue, 161 N.E.2d117,119(lll. 1959). Thegenerdly accepted
meaning of the term“desirable’ is“worthhaving” or “ pleasing,” Webster’ sNew World Dictionary (3d ed.
1988); and “worth having and wanting,” Random House Dictionary of the EnglishLanguage (2d ed. 1987).
What one requiresor needs economicaly isfar different from what one in unfettered discretion desires or
finds “worth having” or “pleasing.”

The sttlor’suse of the word “degirable’ in the Trust &t issue hereis akin to the testator’ s use of
“satigfaction” inRock Idand. Inthat case, thetestator granted alife estate to hiswidow adding aprovision
granting her as life tenant “ ‘with full authority to use and dispose of so much of the same as may in her
judgment be necessary for her comfort and satifactioninlife” ” Rock Island, 187 N.E. 2d at 141-142.
Pointing to the ordinary meaning of “satisfaction,” the Illinois Supreme Court held that the provison gave
the life tenant “unlimited discretion to disposed of the corpus’ curtailed only by what she deems within
“contentment, grdification”-the common meaning of satidfaction. 1d. It is thus well established under
lllinois law that the term of “satisfaction” does not condtitute a sufficient restraint on a beneficid interest to

prevent the beneficiary to receive the corpus. Theterm “desirable’ falsin the same respect.
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Second, when dl dauses of the instrument are given effect, the only reasonable interpretation of
the ingtrument as awhole isthat the settlor intended Debtor to have complete dominion and control over
the corpus. Here, the settlor has created different discretionary standardsfor the trustee to follow in order
to invade the corpusto make payments to beneficiaries. That is, the trustee is permitted to invade the
corpus and make payments for life, maintenance, and support as “required or desirable’” for hmsdf as
primary life bendficiary, yet he “may in his discretion” pay out as “required” for the hedth, education,
maintenance, and support of other beneficiaries. Additiondly, when making distributionsto himsdlf, Debtor
as sole trustee, “need not consider the interests of any other beneficiary.” Inlight of the difference between
the discretionary standard granted to the trustee for the different classes of beneficiariesit is clear that the
sttlor’ s intent was to confer an unfettered discretion upon the trustee’s power to invade the corpus for
payments to himsdf. Furthermore, any condruction finding this clause to be the equivdent of the
discretionary standard relating to the other beneficiarieswould effectively disregard the settlor’ suse of the
term*“dedrable’ in Article 1V, and would cregte restrictions on the settler-decedent's expressed intention
that the trust be administered for the primary benefit of her husband.

In support of his positionthat an ascertainable limiting standard exists in the Trust, Debtor argues
that he may only invadethe corpus as is reasonably related to the * health, maintenance and support” of dl
beneficiaries. lllinois courtslook to gather the testator's intention from awill as awhole, giving effect and
meaning to each and every clauseif possible. See Soan v. Beatty, 116 N.E.2d 375, 379-82 (11l. 1954).
Applyingthisprinciple, it cannot befound, as Debtor’ s argument suggests, that the settlor intended the same
standard apply when the trustee wishes to invade the trust principle. The disparity between the two

standardsprescribed by settlor for her husband and other beneficiariesdemonstratesacompdlinginference
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that the settlor intended to facilitate Debtor’ s unfettered ability to make distributions from the principa to
himsdf. Thisreading isguided by the rule that courts must avoid treating language used by the testator as
surplusage or rendered void or inggnificant. Weilmuenster v. Svanner, 87 N.E.2d 756, 757-58 (Ill.
1949). Clearly, the settlor’ suse of “desirable’ in ARTICLE 1V paragraph 2 (b) of the Trugt to qudify
Debtor’s ability to get at the corpus for his own use is meaningful because just two sentences later the
trustee's discretion in ugng the principa for the other beneficiaries is limited by what is “required.”
Moreover, the settlor’s use of “as then congtituted” to pass the vested remainder upon Debtor’ s death
demondtrates her intent to dlow Debtor the possibility of exhausting dl of the corpus during his lifetime.

By vesting control of thetrust inits primary lifetime beneficiary and granting im complete discretion
to make payments to himsdf, the Trust reveds that settlor’s primary dispostive intention was the
preservation of her resduary estate for benefit of her husband, rather than an intent to grant identical
beneficid interests to other beneficiaries. The upshot hereisthat Debtor, asaprimary life beneficiary with
discretion to invade the corpus of a spendthrift trust for any purpose and to any extent and a any time he
deems dedirable, invaidates the alleged spendthrift character of the Trust.

In an effort to save the spendthrift trust provison, Debtor arguesthat despite his admittedly broad
control over trust principal, any breach of his duty canbe chalenged by the Intervenersas beneficiariesto
the Trust. Thisargument, however, assumeswhat it seeksto prove; whether the other vested beneficiaries
can maintain an action againg the Debtor as sole trustee depends on whether Debtor can possibly abuse
hisdiscretionunder terms of the Trust. Inother words, sncethe settlor failed to* confine h[is| discretionary
powers, thereis no duty incumbent onusto seek for reasons to limit thair exercise.” Rock Island, 187 N.E.

at 142-43 (quoting Dana v. Dana, 70 N.E. 49, 50 (1904)). Moreover, the case law on which Debtor
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relies meredly sands for the generd rule that contingent beneficiariesmay have acause of action for breach
of fiduciary duty againg atrustee for violating the prudent investor rule and thereby leaving other contingent
beneficiaries without adequate income. See Giagnorio v. Emmett C. Torkelson Trust, 686 N.E.2d 42
(I1. App. 2" Dist. 1997).

Above dl, by vesting control of the Trust initslifetime beneficiary who isthe Debtor, the Trust does
not comport withthe functionof spendthrift trusts: that they deny thebeneficiariesfull control over thetrust.
As s0letrustee, he could take payment to himsalf from the Trust corpus for any reason that he deemed
“desirable” for his health, maintenance, and support. The debtor, as trustee, could therefore have
digtributed the entire principa to himsdf a any timein his sole discretion. Whatever would remain in the
Trust at the Debtors deathwasto passto resduary beneficiaries. Theremainder interestsinthe Trust were
subject to complete divestment because the Debtor trustee had power to distribute al Trust assets to
himsdf and effectively terminate the Trust during his lifetime. The resduary beneficiaries expectancy of
recaiving the corpus of the Trust upon his degth was wholly contingent upon whether anything would be
left at that time.

The underlying purpose of aspendthrift trustisto providemaintenance and support of another while
protecting the beneficiary from squandering the principd or from her own incapacity. Newcombe v.
Masters, 122 N.E. 85, 87 (lll. 1919). Yet, regardless of that purpose, the rationale which prevents
creditors from reaching the principd is that the beneficiary cannot reachit. Here, it would strain both logic
and the law to recognize and enforce a spendthrift trust that dlowed the trustee-beneficiary, the spouse that

Tedtator sought to protect, to exhaust the principa to the extent he deemed “dedirable” While insarting
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gpendthrift trust language into the Trugt, the Testator dso gave her trustee-beneficiary so muchdiscretion
as to make the Trust corpus effectively his property when he filed in bankruptcy.

Conclusion asto the Spendthrift Trust

The plan language of Judith McCoy’swill and trust unambiguoudy evinced an intent to give her
husband the Debtor unbridled access to the corpus of the Trust whichwasimplemented by thewill. Since
under terms of the Trust the Debtor could make paymentsto himsdf fromthe corpus to any extent that he
aone determined “ desirable,” the only reasonable interpretation is that the settlor intended Debtor as sole
trustee to have unfettered dominion and control over the Trust. Therefore, the Trust property is suchthat
Debtor “in bankruptcy hasthe unfettered ability to posses and own [it]” and such property is therefore not
protected by the exclusonary language of Section 541(c)(2). In re Rolfe, 34 B.R. a 161. Accordingly,
the Trust property belongs to the bankruptcy estate and the Trustee will be granted Summary Judgment
on Count 1V of his Complaint on Count | of the Interveners Cross Complaint, and on Debtor’s Cross
Motion for Summary Judgment on those Counts.

Countsl to Il of Trustee'sComplaint:
Self-Settled Trust; General Power of Appointment; Merger

Because the foregoing conclusion on the vdidity of the Spendthrift/Anti-adienation provisions is
dispositive on whether the corpus of the Trust is property of Debtor’ s bankruptcy estate, Counts| to 111
of the Trustee's complaint need not be addressed and appear to be moot. If dismissed for that reason,
such dismissal shdl be without prgjudice pending possible higher court review of the Counts ruled on.

Count V: Post Petition Receipts by Debtor

Count V of the Trustee' s Complaint seeks an accounting for and turnover of the assets and income

Debtor received fromthe Trust during the 180-day period following the petition date — January 28, 2000,
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through July 26, 2000. Since property of the Trust has been found to belong to Debtor’s bankruptcy
estate, the Trusteeis clearly entitled to an accounting for estate property at the time of the bankruptcy filing
and theresfter.

Debtor argues that rdief under Count V should be limited to $15,000, since this is the amount of
the digtribution debtor made to himsaf from the Trust within the 180-day period. Debtor concedes that
he disbursed $53,000 fromthe Trust during the period inquestion, but arguesthat $25,000 of that amount
was an invesment loan; $10,000 was in the form of discretionary disbursements to beneficiaries Marian
McCoy and Robert McCoy for their maintenance, and support; $3,000 congtituted aloanto Debtor that
has been repaid; and payments for health, maintenance, and support to himsalf amounted to $15,000.

Conversdy, the Trustee arguesthat Debtor was entitled to assets fromthe Trust withinthe Bequest
Period inthe amount of at least $52,000. The Trustee arguesthat $15,985.10 was paid from the Trust for
IRS and foreign taxes, which may ultimatdy be refunded from overpayment of actua tax obligations. The
Trustee further disputes that the $3,000 was a loan made from the Trust to Debtor.  In addition, he
disputes that $15,000 was paid to Debtor for his health, maintenance, and support.

The ownership of the Fano isunclear. It isundisputed that the Tax Returnfor the Estateincludes
the Piano as* Descriptionof property interests passing to surviving spouse.” Trustee s402.M at §84. It
is further undisputed that Debtor did not list the Plano asanasset on his Chapter 7 Schedule of Assets as
last amended. Trustee's402.M at §185. In addition, on December 31, 2000, the Piano wasvalued at zero
on the Trugt lig of assets, but the parties agree that the Trust did not purchase the Fiano from Debtor.

Trustee s402.M at 186; Trustee s402.M at 192; Intervener’ sat 86. Interveners, however, contend that
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the vdue of the Flano was arigindly included as anasset of the Trugt at the time of itscredtion. Interveners
402.N. 86.

Neither party has set forthundisputed facts demonstrating the exact amount that Debtor received
or was entitled to receive during the 180-day period. Indeed, through their statements of fact, the parties
have acknowledges or shown that genuine issues of materid fact remain with respect to the amount of
Debtor’ s post-petition recei pts fromthe Trust, the amount of Debtor’ s payment as trustee of taxes owed
by the Trust, and whether the Piano is property of the Trust. See Debtor’s 402 add'| at Y] 142-147,
Trustee' s402.M at 11199; Trustee's402.N at 1 1142-147. Both parties make assertionsthroughout their
statement of factsunder Loca Rule 402 that are not sufficiently supported by the record or are countered
by the opposition. At bottom, athough it is undisputed that $53,000 reflectsthe aggregate “ amount paid”
by Debtor from the Trust during the 180-day period, the parties are in disagreement withrespect to how
much of the $53,000 was received by Debtor or how much he was entitled to receive. Debtor’s
402.N(3)(b) at 11 142-44, 147; Trustee's 402.M at 1142-44, 147. Thus, under Count V of the
Trustee's Complaint, materia issues of fact exist as to what and how much should be accounted for.
However, since the Trust property and income received post-bankruptcy belong to the estate, dl assets
and income since that date must be accounted for. Judgment ordering such accounting therefore must be
entered, and the factua issues set for tridl.

CONCLUSION

For the foregoing reasons, by separate order Debtor’ sMoation for Summary Judgment is denied,

Interveners cross Motion for Summary Judgment is denied, and Count | of the Interveners Cross

Complaint will bedismissed. The Trustee' s Motion for Summary Judgment is alowed on Counts IV and
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V of his Complaint, and Counts| to I11 of the Trustee's Complaint will be set for status to seeif the Trustee
dill seeks to pursuethem. Trid will be set on the accounting that judgment as to Count V will require.
Undisputed facts Nos. 1 through 84 set forth herein above will pursuant to Rule 7056 Fed.R.Bankr.P.
[Rule 56 (d) Fed.R.Civ.P.] be deemed established for any trid held in this Adversary proceeding.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 12th day of March, 2002
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