UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE

JAMESC. HALAS No. 95B 10592

N N N N N

Debtor.

FINDINGS OF FACT AND CONCLUSIONSOF LAW ON PENDING MOTIONS:
1. Motion for Sanctionsunder 11 U.S.C. § 362(h)
2. Platek Motion to Dismiss Debtor's Bankruptcy Petition
3. Motion of Ebert and Franceto Dismiss Debtor's Bankruptcy Petition

FINDINGS OF FACT

Background
This bankruptcy case wasfiled by Debtor James C. Hdas ("Haas") under Chapter 13 of the

Bankruptcy Code. Hdas moved under 11 U.S.C. 8 362(h) for sanctions againgt David Platek
(“Platek”), Regan D. Ebart (“Ebet”) and Robert France (“France’) for assertedly willful violations
of the “automatic Say” in bankruptcy. Following an evidentiary hearing herein, Findings of Fact and
Condudonsof Lav were arigindly made ordly from the bench essentidly finding thet Ebert had not
willfully violated 11 U.S.C. § 362 so asto implicate § 362(h). However, the other regpondents
were found to be protected by resjudicataor collaerd estoppd implications of agate court ruling
on sanctionsin that court, it being conduded that Sate courts have concurrent jurisdiction over
astion of rightsunder 8 362(h). A Didrict Court Judge on goped later ruled in this case that
juridiction to pass on violaions of 8 362(h) liesexdusvey before abankruptcy judge, and 0

reversed and remanded for further hearing herein pursuant to thet ruling.



This bankruptcy case was then reopened to permit the further hearing, and Debator’ s origind
moation for sanctions under 8§ 362(h) wasreindated. New briefs were written and filed on dl
pending issues except thet decided by the Didtrict Judge. Respondents Platek, Ebert, and France
a0 filed motions to dismiss the Halas bankruptcy case, arguing thet Halas was disgudlified from
filing this bankruptcy case and therefore they could not properly be held to have willfully violated
8 362(h) sncethat provison can goply only to a proper bankruptcy case. Those motionswere dl
briefed. All parties through their counsd walved any right or intent to offer further evidence, and dl
rested on the origindl tria record and their briefs

The Moations of Platek, Ebert and Franceto

Digmiss the Bankruptcy and find
Hdas Barred from Fling a§ 362(h) Mation

Paek, Ebert, and France argue that Halas had no legd right to file this bankruptcy case
because of the higtory leading to dismissa of his earlier bankruptcy casefiled under Chapter 13 of
the Bankruptcy Code, and therefore he cannot pursue his § 362(h) sanction motion.

Halas first bankruptcy case, 95-B-00770, was filed on January 17, 1995. On March 4,
1995, the Chepter 13 trustee moved to dismiss that case because Mr. Hdas had twice failed to
gopear a& scheduled creditor meetings, and falled to make plan payments. By order of April 25,
19095, that case was dismissed for lack of payment and dso for unreasonable delay under 11 U.S.C.
81307(c)(1). OnMay 25, 1995, Hdasfiled this case as his second bankruptcy petition, which was
later dismissed April 9, 1996, but reopoened on Halas mation to condder hisrequest for § 362(h)

sanctions.



Movants saeking to dose the bankruptcy case again argue that the dismissl order of thefirgt
Halas bankruptcy case on April 25, 1995 disqudified Hdas under 11 U.S.C. 8 109 (g) fromfiling a
new bankruptcy case for 180 days after that dismissa. Under § 109(g) no onemay bea
bankruptcy debtor for 180 days after an earlier bankruptcy

...(2) ...cesewasdigmissad by the court for willful falure of the

debtor to abide by orders of the court, or to gppear before the court in

proper presentation of the case. . .
The erlier dismissd under 11 U.S.C. 8§ 1307(c)(1) wasfor one of the possble causes specified by
datute, namdy for

... (1) unreasonable dday by the debtor thet is prgudicid to
creditors, . . .

Thefallure of Haas to make payments and attend creditor megtingsin the earlier case could well
have been "willful" for dl we know, and if S0 could have barred him from refiling for 180 days
However, no finding of willfulness was made a the time, and no evidence of willfulnessin the earlier
case was offered by Platek, Ebert, or France.

Willful falure to pay from available funds and to attend creditor meetingsthat oneisavailable
to attend could cartainly be grounds for dismissal of a Chapter 13 case, and might support afinding
of willfulness under 8 109(g), but under thewording of § 1307(c)(1) afinding of willfunessisby no
means necessary to order dismissal. Unexcusad falure to pay dueto lack of funds or anticipated
fundsthet fall to materidize, and repeated falure to attend creditor medtings even if due only to
cadesness, illness, or confusion, would each be enough to warrant dismissal under 8§ 1307(c)(1)

for “unreasonable dday.” Dismissd under thet provison nather requires willfulness nor implies theat



willfulness has been found. Therefore, without more, such dismissd does not automicaly trigger
the 180 day bar againgt refiling under § 109(g).

Since no evidence of willfulnessin the earlier case was presented or found, the maotion to
dismissthis bankruptcy case under 8 109(g) must be denied.

TheHdas § 362 (h) Mation

All partiesthrough their counsd were asked in open court whether they wanted to offer
evidence to supplement that admitted in the origina hearing under 8 362(h). Through ther counsdl
in open court, dl waived ther right to do o and dected to sand on the prior evidentiary record.
Accordingly, the Findings of Fact herein rest on the record of hearings held and evidence teken May
14, June 4, and June 8, 1998 before the earlier ruling was entered.

James Halas

Mr. Halas is the debtor in this case and a defendant in agate court action in which Mr.
Franceisthe plaintiff. The underlying lavauit in the Sate court action wasfiled by France dleging
thet Halas hed bitten him during an dtercation. The dtercation resulted in Halas' arrest on May 27,
1993 and his crimind prosecution for aggravated bettery, battery, and resisting a peece officer.
Ultimatdly, asaresult of that same event, on May 17, 1995, France filed the Sate court civil action
(“cvil action”).

Eight days later on May 25, 1995, Hdasfiled this second case for reief under Chapter 13 of
the Bankruptcy Code. Haas did not schedule France as a creditor in his bankruptcy, daiming now
that he was unaware of any possble daim by France (despite the earlier prosecution for biting

France) or of the lawauit filed by France. Haas saystha he did nat learn of the civil action until
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February of 1996 when he received a catified letter from Attorney Regan Ebert, France s atorney,
informing him that on January 11, 1996 a default judgment hed been taken againgt him during
pendency of the second bankruptcy case. Hdas damsthet he was never sarved persondly with
summonsinthat case That summons and complaint were assartedly sarved about July 15, 1995
(after the second bankruptcy hed been filed), on Sheldon Grauler, atenant in Hdas home. Hdas
contends tha Mr. Grauler never gave him the summons and complaint. Whether or not summons
was properly served and a default judgment properly entered under lllinois law was and isan issue
for thelllinois court not to be reviewed by afederd trid court because of the Rooker/Feldman

Doctrine (Rooker v. Fiddity Trus Co., 263 U.S. 413, 44 2.St. 149 (1923); Didrict of Cdumbia

Court of Appedsv. Fddman 460 U.S. 462, 103 S.Ct. 1303 (1983)). However, under 11 U.S.C.

8 362, this Court can determine whether the judgment was entered in violaion of the Bankruptcy
Code' sautomatic stay and if so whether that judgment is void and unenforcegble by plaintiff.

After Hdas recaived the notice of default judgment, on February 15, 1996, he faxed aletter
to Attorney Ebart. He damsthat the letter contained an addendum induding the front page of the
bankruptcy petition filed, which showed the case number and dete of filing. Ebert tedtified thet she
recaived the |etter but that there was no such addendum. Hdas dso gave Ebart the name of his
bankruptcy attorney a thetime, Mr. Redfidd. Haas took the document to adrug Sore near his
work where he generdly recaives hisfaxes and occasondly sendsthem out. He gavethe
documentsto the pharmadis. Asfar as Hdas knowsthe fax was sent. Severd dayslaer, Haas
systhat he sent the same information by cartified mail. Haas received proof back from the post

office thet hisletter hed been ddivered and daimed by Ebert.
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After Hdas learned of the default judgment, there was a hearing in bankruptcy court
concerning amation by another creditor to modify Say or dismissHaas bankruptcy case. Hdas
saw hisatorney Redfied in court and he bdieves he mentioned the default judgment in pessing. He
did not ask his atorney to take any action on the default judgment because he hed informed Ebert of
Redfidd s name through the February 15, 1996 letter and it was his underganding thet it isthe
responghility of the creditor to back off from the Sate court sit. Haastook no more action
concerning the default judgment for severa months. His second bankruptcy petition (this case) was
eventualy dismissed on April 9, 1996.

After the dismissdl of this bankruptcy case, the next informeation Halas recaived about the Givil
action concerned callection efforts on the judgment in late September 1996. A natice of
garnishment and wage deduction was served on Haas employer, the George May Comparny. The
employer's payrall manager brought the collection papersto Hdas The natice contained the name
of Attorney David Platek on bendf of France Haas cdled Platek that same day on the phone.
Haas damsthat heinformed Platek that he had filed for bankruptcy. He dso told Platek that he
hed informed Ebert about the bankruptcy and thet he thought the wage garnishment wasin eror.
Haas wages were garnished from September 1996 until May 1998 for atotd of $5,400.04.
Platek tedtified thet he hed two conversations with Halas, but that in naither of the conversstions did
Haas mention a bankruptcy.

Mr. Plaek did not offer to vacate the default judgment. Halas mede later cdllsin an effort to
speek to Platek, but did not meke further contact. After his conversation with Mr. Platek, Haas

retained another attorney, Daniel Henich. In December of 1996, Henich filed amoation to quash
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savice of summonsin the avil action. That motion was denied by the sate court judge on around
March 7, 1997. Themation did not mention the bankruptcy case or dlege aviolaion of the
automatic Say.

After denid of that mation, Halas retained atorney Timothy J. Touhy (“Touhy”) tofilea
moation to vacate the underlying default judgment in March of 1997. The mation to vacate judgment
was basad on pendency of the bankruptcy a the time the default judgment was entered. In
November 1997, the state court judge ruled that the judgment should be voided, but made such
vacation contingent upon Halas' payment of atorney’ s feesincurred by plaintiff, and sad thet if
those attorney’ s fees weere not paid within 30 days, he would not vacate the judgment. Haas
atorney moved for arehearing on that decison. That motion resulted in an order on May 15, 1998
vecating the judgment, but the order to pay plaintiff’ s atorney was not vacated. Haas never paid,
S0 the order to pay atorney’ sfeesis dill outstanding.

Hdas retained Mr. Lloyd, his current bankruptcy counsd to represent him to open this
bankruptcy case for the limited purpaose of initigting amation for ssnctionsunder 11 U.SC. 8
362(h).

Regan Ebert

Ms Ebert wasthe atorney for plaintiff Robert France in the lawait in the Circuit Court of
Cook County entitled France v. Hdas She represented him in obtaining a defauilt judgment in
Jenuary of 1996. After entry of the judgment on January 11, 1996, Ebert sent aletter to Hdas
through both certified and regular mail. She kept acopy of the letter in her file. 1t isher habit and

practice to retain copies of correspondence that she sends to opposing parties and letters thet come

-7-



to her from opposing parties mogt of the time. Ebert received the February 15, 1996 |etter thet
Haas st to her. Ebert tedifies that, contrary to Haas' tesimony, there was no endosure, and no
reference to any bankruptcy court number or any pecified bankruptcy court.

After recaiving the letter, she attempted on severd occasionsto contact the lawyer identified
asHdas bankruptcy atorney, Mr. Redfidd. She does not recdl when she actudly spoketo him,
possibly the end of March of 1996. Ebert tedtified thet Redfield informed her that he was no longer
Hdas atorney. In addition, heinformed her that he did not know the status of any case thet was
pending. He bdieved a bankruptcy case had been pending & one time in which he was not the
atorney of record, but that case hed been dismissed and he knew of no pending proceedings by
Haasin bankruptcy. Ebert and Mr. Redfidld aso discussed insurance coverage with him. Redfidd
informed Ebert that he beieved Halas had homeowner’ sinsurance on his premisesin Park Ridge,
and he was going to atempt to find out whether insurance covered the France daim.

After the Sate court default judgment was entered, Ebert turned over her officefileto Mr.
Patek in February or March of 1996 (Platek bdievesit wasin late March or early April 1996),
because she does not do callection work. At thetime, Platek had an office space within the suite
thet Ebert officed in.

Ebert does not practice in the bankruptcy area. She never recaived any natice from the
bankruptcy court, nor hed her dient been scheduled as a creditor. At thetime, Ebert’s
undersanding of the automatic stay was that a delotor hed to list creditors, induding anyone a debtor
thinksis potentidly a creditor, in order for agtay to operate againg them. In this she was midiaken,

but she did nat go to a bankruptcy lawyer to ask whet the autometic say meant. Nor did she
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asoertain the bankruptcy case number from the court derk’ s office because she hed given thefile
and respongihility to Mr. Flatek, and therefore felt no further involvement inthe case. Shehad no
intention of persondly seeking collection or going any further in her representation of Mr. France.
She followed through because she had been the atorney of record to obtain the judgment, but with
referenceto Haas |etter about the bankruptcy she did peek with Redfidd to find out detalls, and
dso informed Platek that Halas hed sent his letter. She had advised Mr. Platek about the letter from
Haas concarning a purported bankruptcy with no case number, and told him thet she was unableto
vaify anything from Mr. Redfidd or obtain any case number from him.

The case was then in the hands of Plaiek, and as far as she was concerned Platek wes
responsble for deding with that issue. Ebert did tedtify in Sate court in a hearing on the mation to
vecate when cdled by Haas' atorney asawitness.

Mr . Platek

Flaek isan atorney licensed in lllinois and he represented Mr. Francein the collection
portion of the lawsuit entitled “France v. Halas” Platek received Ebert’ sfile rdating to France after
he and Ebert discussed the case in late March or early April 1996. Platek did not carefully review
the filewhen hefird received it, because he had other metters to attend to, but did S0 sometimein
late May or June of 1996. Platek took over the file with the understanding thet there had been a
default judgment entered in State court, and that Ebert was asking him to collect the judgment
entered on behdf of France. Plaiek knew thet he was going to have to do some investigetion and
find out whether Halas had any assets and where heworked. It did not gppear to be ameiter of
urgency or immediacy, so he put thefilein hispile of thingsto do.
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Rlatek had no pedific knowledge of the bankruptcy but hed been informed by Ebert thet
there might be a bankruptcy or that there might have been a bankruptcy, but that she was not sure
and did not have a.case number. Ebert informed Platek thet Redfild hed indicated thet the Halas
bankruptcy case had been dismissed and thet she was not aware of any further datus. Shedso
repested Redfidd' s satement thet he was no longer represanting Haas

From the time Ebert and Platek hed that conversation until the time Plaiek gavethefilea
thorough review in June, Platek did no research nor did he consult with any bankruptcy atorney
about the effect of any bankruptcy case on his collection effort.

In late April or early May 1996, Platek caled the dectronic derk’s number in the Bankruptcy
Clek' sofficein this digrict to check whether a bankruptcy case hed been filed by Hdas as hed
been damed. Plaek followed the prompt indructions to enter the names of “Haas, James” and
recaived dectronic information about two cases: aprior bankruptcy that had been dismissed, and a
second case, this case, that had been filed.

After Platek recaved the dectronic prompt informetion from the derk’ s office, he cameto
our dek’soffice and looked a thefileinthiscase. The derk was nat able to produce the entire
file, and Platek did not see the docket entries because some portion of it was on apped, he was
told.

Patek did seethefind report of the Chapter 13 trustee in thiscase. The report showed no
assets, no paymentsto the trustee, ardease of the trustee, and gppeeared to indicate that the case
hed been dismissed. The report was dated June of 1995. Platek therefore believed that this

bankruptcy case had been dismissed sometime prior to entry of the judgment, S0 in hismind at that
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point the bankruptcy was not an issue in his Sate court case. The trusteg' s report does not
determine the date of dismissal, however. The docket shows when orders of dismissal are entered.
The docket in this case indicates that this second case of Halas' bankruptcy filings was not
dismissed until April 9, 1996. But Platek did not check the docket.

Platek took acopy of the Chapter 13 trustee report that had been in the bankruptcey file, and
mede thet part of hisargument in the aivil action in response to the second Sate court petition to
vacate judgment. Platek continued with hisinvestigation in aid of collection and leerned that Halas
was employed a GeorgiaMay and S0 hefiled a garnishment action againgt Halas in September of
1996.

After hefiled the garnishment action and served wage deduction summons on Haas
employer, Plaek recaived severd phone cdlsfrom Hdas Inthefirg phone conversstion Hdas
indicated thet he hed received natice through his employer that Platek hed filed awage deduction
ganishment. Heinformed Platek thet he had never been sarved with alawsuit. Halas accused
Paek of having knowledge that he had never recaived proper notice of the Sate court lawauit.
Faek informed Haas that he had looked &t the filein his office and thet therewas acopy of a
return of sarvice indicating that he had been serveed with summons, and & so correspondence
indicating thet Ebert hed natified him of the judgmentt.

Hdas threatened that there would be some untold conssquence if Platek didnt volunterily
withdraw the wage deduction. Platek informed him thet he didn't think thet they should have any
further conversation, and Flatek hung up. During thet conversation, Haas dlegedly never mentioned

his bankruptcy.
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Subssquent to thet conversation, Halas cdled Platek afew more times and left messages on
the ansvering mechine.  Flatek had one more brief conversation with Haas after thefirst cdl.
Plaek does not recd| the exact nature of the call but he felt that Halas was thregtening some action
agang him. Heinformed Haas thet he was nat invalved in obtaining the judgment, thet Ebert hed
tranderred thefile to him for purposes of collection. Platek tetified thet Halas did not mention his
bankruptcy in the second phone conversation.

Paek fird learned from Halas' second state court motion to vacate judgment thet this
bankruptcy had been pending when the default judgment was entered. The second State court
moation wasfiled in March and recaived by Plaiek in April of 1997. However, even dfter recaiving
that notice, Platek took no sepsto vacate the state court judgment voluntarily. Ingteed, in Sate
court hevigoroudy opposed Hdas attemptsto vacate the judgment.

When that second mation to vacate judgment was filed and raised the bankruptcy issue, thet
issue was fully briefed and argued in sate court. Platek's argument wias based on agplit among
federd court decisons regarding whether ajudgment entered in violaion of the automatic
bankruptcy day isvoid or merdy voidableif an effort ismedeto voidit. (Sincethe very mation he
was resging sought to void the judgment, the point of diting thet contrary precedent in opposing the
motion to vacate judgment is not dear). Platek dso argued that there was Smply nowhereto go for
relief if the Sate court judgment was vacated, because this bankruptcy case had in fact, been
dismissed (anon sequitur), that there was atechnicd viodlaion of the Say a word, but that hisdient
was il entitled to collect on the judgment. The state court judge ruled that the default judgment

thet hed been entered was void because it was entered while this bankruptcy case was pending.
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Mr. Touhy

Touhy isan atorney licensed to practicein Illinois. Touhy represented Haas in the Sate court
litigetion entitled France v. Hdlas” He began representing him in March or April of 1997. Hewes
retained to seek an order vacating the default judgment entered againgt Hdas by or on behdf of
France. The pdition in date court for relief from the default judgment was filed on or aout April 9,
1997, and was sarved sometimein late May in 1997 upon Mr. France and eventudly upon
Francg satorney. The matter was st for hearing. There was areponsive pleading by Platek
moving to grike the defendant’ s motion, which was denied, and it was not until November of 1997
that the petition to vacate the judgment was actudly heard on the merits

Mr. Touhy attended a hearing on the motion to srike filed by Frances attorneysin November
of 1997 in front of the Sate court judge. Thet hearing on petition for rdief from judgment was hdd
after the earlier mation to quash summons had been denied. Touhy had an opportunity to gpesk with
Plaek about merits of the case before the court ruled. He sought to persuade him to dlow the
judgment to be vacated, but Platek refused.

Touhy moved the Sate court to Say hearing on his pending petition so thet he could go to
bankruptcy court for rdief. That motion was denied. Then the parties went to hearing on the
moation to vacate judgment, with the results earlier reported in this Opinion.

CONCLUSIONSOF LAW

Upon filing of abankruptcy petition, the automatic day arises asaméter of law. 11 U.SC. §
362(a). Theautomatic Say isapowerful tool of the bankruptcy courtsthat prohibitsinter dia"any

act to collect, assess, or recover adam againg the debtor that arose before the commencement of
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the case...” 8 362(9)(6). It goplieswhether or not a creditor is scheduled in the bankruptcy, though
lack of scheduling may ddlay noticeto creditors. The purpose of the Say is “to protect the debtor
from an uncontrollable scramble for its assetsin anumber of uncoordinated proceedingsin different
courts, to preclude one creditor from pursuing aremedy to the disadvantage of other creditors....”

Fox Vdley Condruction Workers Finge Bendfit Fundsv. Pride of the Fox Masonry and Expert

Redorations, 140 F.3d 661, 666 (7" Cir. 1998).
Some courts have held thet actions taken in vidlation of the Say are voidable Eadey v.

Pettibone Michigan Corp., 990 F.2d 905 (6™ Cir. 1993); Picoo v. Glabd Marine Drilling Co., 900

F.2d 846 (5" Cir. 1990). Most courts, however, have found such actions to be void. Franklin Sav.

Assnv. Office of Thrift Supervison, 31 F.3d 1020 (10" Cir. 1994); Raymark Indudtries, Inc. v.

LAI, 973 F.2d 1125 (3d Cir. 1992); In re Schwartz, 954 F.2d 569 (9" Cir. 1992). This court
holdsto the latter view. Thisrule meansthat to the extent thet the Say isviolated, the act itsdlf lacks
any legd effect againg the debtor and other people whom the rule protects, asif the act never
occurred. Thisistrue, notwithgtanding a creditor’ slack of knowledge that a bankruptcy petition hes
been filed and the stay isin effect. Inre Smith, 876 F.2d 524, 526 (6™ Cir. 1989); Inre BNT
Teminds Inc, 125 B.R. 963, 973 (Bankr. N.D. IIl. 1990).

While acreditor’ slack of knowledge of the exisence of abankruptcy petition isirrdevant
for purposes of voiding a creditor’ s actions, the crediitor’ slack of knowledgeis rdevant for
purposes of seeking damages under 11 U.S.C. § 362(h). Section § 362(h) provides

Anindividud injured by any willful violation of astay provided by this section shall recover

actua damages, induding cogts and attorney's fees, and, in gopropriate drcumstances, may

recover punitive damages.
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11 U.SC. § 362(h).

A willful violaion of the Say does not require thet the creditor had the pecific intent to
violatetheday. InreBloom 875 F.2d 224, 227 (9th Cir.1989). A creditor can be subject to
lighility under 8§ 362(h) if the creditor engages in conduct which violates the automatic Say, with
knowledge thet a bankruptcy petition had been filed. In re Roete, 936 F.2d 963, 965 (7th
Cir.1991). Willfulness can be found even if the creditor blieved himsdlf judtified in teking the
actionsfound to violate the Say. In re Sumpter, 171 B.R. 835, 843 (Bankr. N.D. 111.1994).
Ignorance of bankruptcy law does not excuse anyone involved in awillful violaion.

When awillful vidlaion of the say isfound, the Code provides for debtor to recover
damages induding attorney’ s fees and costs necessarily and reasonably incurred by reason thereof.

In re Alfred Fridge, 239 B.R. 182, 190 (Bankr. N.D. Ill. 1999). If the violaion of the Say is

particularly egregious, punitive dameges may be avarded. In re Atlantic Busness & Community

Corp., 901 F.2d 325 (3d Cir. 1990).

Attorney Ebert did not willfully violate the automatic bankruptcy say. She unknowingly
violated the Siay by abtaining the default judgment. Shelater leamed of the possibility of a
bankruptcy issue when Hdas sent her the letter in February of 1996, but then did not know for
cartain that acase was pending. She gpoke with Haas attorney who informed her that he thought
the case had been dismissed. Moreover, Ebert persondly took no actions after recaiving the letter
from Halas except to refer the matter to Plaiek to work onthe case. Shetranderred her fileto
Rlatek and informed him of the possibility of the bankruptcy pendency, but did not work on the case

after thet point. Ebert was entitled to assume that the lavyer who would carry forward would do so
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in alavful manner, and sheis not regpongble for Platek’ s acts after that point. However, the fact
that her violation was inadvertent as oppased to willful does not dter the legd condusion here thet
the default judgment was void when it was entered (and even if the “voidable’ precedent were
correct, the judgment was properly voided after Say violation was established).

Rlatek did violate the automatic say, and eventualy did so willfully. Hisinitid vidation of the
day, likethat of Ebert, was inadvertent. Platek took stepsto see whether a bankruptcy was
pending. He saw that the case gopeared to have been dismissad o heinitidly thought there was no
bankruptcy issue.

But Platek did defend againgt the motion to vecate the defaullt judgment. He persisted in that
position even when, during hearing on the motion to vacate, a cartified copy of the bankruptcy case
docket was produced indicating thet the default judgment had been entered before Halas
bankruptcy was dismissed. At thet point, Halas should have stopped defending againgt the mation to
vecate judgment and should himsdlf have joined in the Halas request to vacate judgment. Whether
unknowing actionsin violation of the day are void or voidable, the Sate court judgment should have
been vacated. By further resstence, Platek caused that hearing to become more expensve to Hdas
than it had to be. Moreover, after the judgment was vacated, Platek did not take gepsto void the
ganishment againg Hdas sdary and thereby reverse effects of the defalt judgment and the
garnishment which was as void a proceeding as the judgment itsdlf, nor were the garnished funds
returned.

Hlatek’ s dient France and debtor must be returned to their Satus a thetime this

bankruptcy case was filed with one exception: the judgment of the Sate court reguiring payment of
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Frances atorney’ sfeesisnot subject to review by this court under the Rooker-Feldman Doctrine
ealier dted. However, dl gamnished funds must be returned. Because the violation by Platek
became willful, Has is dso entitled to recover his damages which indudes ressonable attorney’'s
feestha he incurred from the time the second mation to vacate wasfiled to correct the Say violaion
and acopy of the bankruptcy docket presented. Pursuant to 8 362(h) a debtor injured by stay
violaion “shdl” recover damages. Some award of damages is therefore mandatory under § 362(h).
But the Bankruptcy Judge has discretion to determine the reasonableness of the fees and cotsand

st the amounts accordingly. Stainton v. Lee (In re Stainton), 139 B.R. 232 (BAP 9" Cir. 1992).

CONCLUSON

Ebeat svidlaion of the stay was inadvertent, therefore sheis nat ligble for sanctions under §
362(h). Platek’ s action while initidly advertent became willful when he vigoroudy defended against
the moation to vacate the default judgment thet was entered in violaion of the Say. Plaiek became
aware from the bankruptcy docket that the default judgment was void, yet he would not back down.
Accordingly, Platek must be hed lidble for any dameges, induding reasoncble attorney’ sfeesthat
debtor incurred from that point asaresult of his continued violation of Say.

France had no rolein dl of thisexoept as adient fallowing advice of hislavyers He could
nat be found up to this point to have willfully violated the stay, though it was vidlated in his name
However, if he now fallsto retun any garnished funds, his vidlation will then become willful.

In determining damages and fees to be dlowed fallowing evidentiary hearing thereon, we
mugt take into account the fact that Halas refiled a second case soon after hisfirgt was dismissed,

thus causng understandable (though temporary) confusion for the creditor's attorney's as to whether

-17 -



abankruptcy say blocked ther judgment or not. 1t must also be remembered that Halas did not
schedule the possible daim of France to give him nati ce though he had been accused of assalting
France by biting him. Significantly, Halas could have sought to reopen this bankruptcy case earlier
to seek compulsion on Frances counsd to vacate the default judgment and for remedy againgt the
gamnishment. He could thereby have hed rdief through a short and inexpensive hearing. Unhgppily,
Hdas firg counsd firg atacked the sate court judgment on mogt difficult grounds, assarting lack of
adequate sarvice of summons, thus unnecessaxily increesing the litigetion expense. Then his counsd
choseto presant an issue familiar to bankruptey judges before the state court judge likdy unfamiliar
with the issues.

Only necessary and reasonable fees can be dlowed (aswdll as other actud damages that
may be proven), and the foregoing history must be consdered in determining whet those should be.

Hndly, because of the foregoing and dso the very red Solit in federd case authority asto
whether actsin unknowing vidlaion of the day are vaid ab initio or only voidable when actions are
taken againg them, no punitive damages are yet appropriate.

By separate order, an evidence hearing will be sat as to damages to be assessed againgt
Paek and dso Franceif he does nat return garnished funds under 11 U.S.C. § 362(h). Renewed
recd dtrance might warrant punitive dameges

This Chapter 13 caseitsdf has no future. Debtor’ s atempt to obtain bankruptcy rdlief has
falled twice and this cause was reopened only to complete this hearing under 8 362(h), and will
again be dismissed when thet work is done,

ENTER:
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Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 2™ day of June, 2000.

-19-



