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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON
IN RE:
EUGENE ALPERN Case No. 93-B-7643

DEBTOR.
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MEMORANDUM OPINION ON MOTION TO DISQUALIFY JUDGE

Eugene W. Alpernisadebtor proceeding pro sein acase under Chapter 7 of the Bankruptcy
Code 11 U.SC. 8§ 101 & sq. presided over by the undersgned. On January 11, 2000, this chambers
recaived aletter from Alpern in chambers, arguing that by reason of eventsin court on January 5, 2000,
the underggned should be disqudified from presding in Mr. Alpern’scase. Since Alpern is procesding
pro s, hisletter (attached as Exhibit A hereto) will be liberdly condrued and tregted asamoation to

disqudlify the Judge, conddered under 28 U.S.C. 88 455(a) and 455(b)(1). See Swofford v. Mandrdl,

969 F.2d 547, 549 (7" Cir. 1992) (pro e litigants pleadings must be liberadly construed); and Pamer

v. City of Decatur, 814 F.2d 426, 428-29 (7" Cir. 1987). Another letter from him to chamberswas

returned to him by my saff unreed by the Judge because it was some further communication about this
cas= not presented by moation or natice to interested parties (the cover Ietter returning hisletter is
atached as Exhibit B hereto). He responded with yet another letter indicating his view that arequest

for disqudification need not be filed by mation or notice (attached as Exhibit C hereto). The second



|etter will be tregted as supplementing the mation to disqudify. For reasons sated bdow that mationis
denied™.
Allegations

Alpern dleges thet after the evidentiary hearing and argument held in open court on his pending
motions on January 5, 2000, he went to the Clerk’ s office of the Bankruptcy Court to inquire about
applying for In forma pauperis atus. Alpern wastold that he had to obtain the requested information
from the presiding Judge. Upon returning to the courtroom, Alpern daimsthat he observed another
cae in which some other debtor attempting to proceed pro se waas ingructed in some way by the court.
The other partiesin his case (being the Chapter 7 Trusteg s counsd and Assgant U.S. Trustee) hed
|eft the courtroom and Alpern’s case was not recdled. However, Alpern then sought to goproach the
bench to inquire abouit filing for in forma pauperis Satus and to argue thet this court hed falled to
comply with law pertaining to hispro se satus during his prior hearing thet day. At thet time arecess
hed been cdled and the court was leaving the bench, and Alpern was denied permission to gpproach
the bench and address the court or reopen the hearing in his case that hed earlier been conduded. The
court reporter evidently did not record what Alpern had said. The transcript for the erlier hearing
(Exhibit D to this Opinion) does not show his attempt to goeek as the Judge was leaving the bench, but

does show the termination of the hearing in his case thet day.

LAnother opinion is released today dedling with Alpern’s pattern of making unfounded charges
againg parties and the prior judge on this case, and covering his many effortsto disquaify the prior
judge.
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Basad on thefact that he was not dlowed to gpproach the bench and discuss his case when
other parties hed left, and his opinion thet the court falled to indruct him inthelaw in light of hispro se
datus, Alpern dleges that the undersigned denied him his “legd, civil, and Condtitutiond Rights” and
a0 assarts the conclusion that the Judge exhibited “persond bias, prejudice, and . . . gppearance of
patidity towardsme. . ..” Alpern does not dlege any other facts or events to support those daims,
and he has not presented for ruling any moation to proceed in foma pauperis. While hisfirt letter
shows a copy sent to the Internet, he has gpparently not sent acopy to the Chapter 7 Trugtee, U.S.
Trudee, or creditors. Nor did he serve the second |etter returned by the chambers staff.

Jurigdiction

This métter is before the Court pursuant to 28 U.S.C. § 157 and referred here by Internd
Operating Procedure 15(g) of the United States Didrict Court for the Northern Didtrict of Illinois
Subject matter jurisdiction lies under 28 U.S.C. § 1334(b). Venueliesunder 28 U.SC. 8 1409. This
issue condtitutes a core proceeding under 28 U.S.C. 8 157(b)(2)(A).

Discussion

The rdevant bankruptcy Satute pertaining to Bankruptcy Judge recusd isreferenced in Rule
5004(a) of the Federd Rules of Bankruptcy Procedure:

A bankruptcy judge shdl be governed by 28 U.S.C. 8§ 455, and disqudified from presiding

over the proceeding or contested metter in which the disgudifying dreumdances aise o, if

agopropriate, shdl be disqudified from presiding over the case
Section 455 of Title 28 U.S.C. providesin pertinent part asfollows:

(@ Any judics, judge, or megidrate of the United States shdll disoudify himsdf inany
proceeding in which hisimpartidity might reesonably be questioned.



(b) He ddl dso dsgudify himsdf in the following drcumstances

(1) Where he hasapersond hias or prgudice concerning a party, or persona knowledge
of disouted evidentiary facts concerning the proceeding

* k% %

Disgualification under 28 U.S.C. § 455(a)

28 U.SC. §455(9) requires afederd judge to “disgudify himsdlf in any proceeding in which
hisimpartidity might ressonably be questioned.” The sandard for afinding of percaived bias under this
provison iswhether a reasonable person would percaive asgnificant risk thet the judge will resolve the

case on a basis other than the merits. Hook v. McDade, 89 F.3d 350, 354 (7" Cir. 1995). Thisisan

objective gandard from the viewpoint of athoughtful and well-informed obsarver, not a
“hypersenstive, unduly suspidous parson”. 1d. Therisk must be one thet is subgtantidly out of the
ordinary. 1d. The datute does not reguire recusd when the daim is basad on “ unsupported, irrationa

or highly tenuous speculaion”.  See In re Matinez-Catda, 129 F.3d 213, 220 (1t Cir.1997) (quoting

In re United States 666 F.2d 690, 694 (1 Cir.1981)). Furthermore, a party moving for recusd has

the burden of producing facts which would raise doubts about the judge simpartidity.  1n re Betts, 165

B.R. 233, 238 (Bankr. N.D. Ill. 1994).

Alpern’srecusd motion mugt be viewed as baing based on unsupported and highly tenuous
gpeculaion Snce his|etter does not explain the factud basis for his condusion that the undersgned
Judge harbors a prgudice againg him. Alpern merdy mentions his obsarvation of the Judge indructing
some other pro se debtor and argues without spedification that the law rdaive to him asa pro se party

was nat complied with. 1n addition, Alpern dleges without Spedification that hislegd, avil, and



Condtitutiond rights were violated. Moreover, Alpern dearly resents the requirements imposed on him
aswdl asdl litigants by rules enforced here that communications to the court be copied to other parties
and presented on motion and notice with requests for relief. That resentment does not give ressonable
grounds to gpprehend prgjudice. Given the high threshold stated earlier for afinding of bias under the
objective gandard of 28 U.S.C. § 455(a), Alpern’smoation for recusal on the basis of percaived biasis
without merit and is denied.

Disgualification under 28 U.S.C. § 455(b)(1)

A federd judge must recuse from a proceeding, “[w]here he has a persond bias or prgudice
concerning aparty...” 28 U.SC. 8455(b)(1). In determining whether the judge s disqudification is
required under the provision, the question iswhether a reasonable person would be convinced of the

judge shias. Lac du Hambeau Band of Lake Superior Chippewa Indiansv. Stop Treaty Abuse-Wis,

Inc., 991 F.2d 1249, 1255 (7" Cir. 1993). Actud bias or prgudice must be dleged and established

by compeling evidence. U.S. v. Bdidrieri, 779 F.2d 1191, 1202 (7" Cir. 1985). Moreover, thet bias

mugt aise from an extrgudicid source. Hook, 89 F.3d a 355. Thus, judicid rulings and opinions
formed during the course of proceedings dmogt never condtitute avaid basisfor recusd, unlessthey
display a“ degp-sested and unequivocd antagoniam that would render fair judgment impossble’. Liteky
v. U.S, 510 U.S 540, 556 (1994). Judicid remarksin the course of our work, even those expressng
impatience, dissatisfaction, or annoyance, do nat establish impartidity. Hook, 89 F.3d at 355. “A
judge s ordinary efforts & courtroom adminigration . . . remanimmune” |Id.

Moreover, thereis no basisfor recusal when amoation does not contain any detailed information
to explain the daimed bias or pregudice and ingtead provides a barrage of condusory persond attecks.
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See Cichon v. Roto-Rooter Services Co., 1998 WL 142428, & *3 (N.D. 111. 1998). A pand of the

Didrict of Columbia Circuit used that reason to deny recusal when no evidence waas assarted to
establish thet the judge had a conflict of interest or was biased, and judicid prejudice weas merdy
inferred from unfavorable judidad rulings and court ddaysin ruling on pending matters See Refferty v.
Nynex Corp., 60 F.3d 844, 848 (D.C. Cir. 1995).

Applying the foregoing Sandards to the present mater, Alpern’s dlegaions do not sat forth any
bassfor areasonable question of the Court’simpartidity in the mind of an objective disnterested
obsaver. Alpern’sdam of biasis based largdy on the Judge' s disindination to dlow him to gpproach
the bench and address the Judge in open court, after the other parties had left and the Judge hed called
arecess and was waking off the bench, in order that he might inquire about proceeding in forma
pauperis without any pending mation or natice to other parties on thet subject. There are no dlegations
that the undersigned hed any contact with Alpern outsde of the courtroom. Thus, the Judge's
supposed persond biasis not even dleged to be derived from the requiste extrgudicid source as
required under 8 455(b)(1).

CONCLUSON

For reasons st forth above, Eugene W. Alpern’s motion to recuse will be denied by separate
order.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge
Entered this 29" day of March, 2000



