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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE

JOHN HOWARD PAYNE
Debtor.

Bankruptcy No. 97 B 39766

JOHN HOWARD PAYNE
Plariff,
V. Adversary No. 01 A 00342

UNITED STATES OF AMERICA
Defendant.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The indant adversary relates to the Chapter 7 bankruptcy petition of John Howard Payne
(“Payne’). Plantiff Payne seeks a declaration that his liability for overdue taxes due for 1986 was
discharged through his bankruptcy filing and also seeks damages for willful violation of the discharge
injunction under 26 U.S.C. § 7433(e). The Defendant United States of America (“United States” or
“Government”), on behdf of the Internd Revenue Service (“IRS’ or “Agency”), contests dischargeahility
of the 1986 tax debt whichPayne seeksunder 11 U.S.C. 8§ 523(a)(1)(B)(ii). It first deniesthat Payneever
filed anything for that tax year, dternatively asserts that if he did file anything it was not atax “ return” under
§ 523(a)(1)(B) that was filed before the agency assessed tax liability for 1986, and that the lateness of any
filing renders the tax debt nondischargesble.

Fallowing trid, the Court now makes and enters the following Findings of Fact and Conclusions

of Law, pursuant to which judgment is separately entered in favor of Payne.



CASE HISTORY

Payne scheduled the IRS as a creditor, but despite notice of the Chapter 7 bankruptcy case, the
Government did not participate. After entry of a discharge order generdly discharging Payne s debt, the
IRS served him with its notice of intent to levy hisincome and assets. Pl.’s Tr. Exh. 162 Payne then
moved to reopen his bankruptcy case and sought by motion to enjoin the IRS fromviolating the discharge
order. That motion was stricken without prejudice to Payne filing an adversary complaint as required by
Fed.R.Bank.P. 7001. Inthis Adversary proceeding, Payne seeks declaration that his 1986 tax debt was
discharged, but not an injunction.  Alternatively, he clams that the tax assessment was in error as to
cdculaions. The United States moved for summary judgment. For reasons discussed in an earlier

Memorandum Opinion, Payne v. United States of America (Inre Payne), 283 B.R. 719 (Bankr. N.D. III.

2002), that motion was denied. Therefore, the case went to trid, and the following Findings of Fact and
Conclusions of Law are made and entered.

FINDINGS OF FACT

Hndings of Fact are based on evidence presented at trid, and stipulationof the partiesfiled herein
as to uncontested facts.

1 John Howard Payne filed a petitionfor relief under Chapter 7 of the Bankruptcy Code on
December 31, 1997.

2. Payne scheduled the United States Interna Revenue Service as a creditor for unpaid

income taxes for the years 1983 through 1991. Although properly notified of Payne's bankruptcy case,

V“PsTr. Exh.” refersto Payne sexhibitsadmitted at trid. “Def.’sTr. Exh.” refersto the United
SatesIRS exhibits admitted at tridl.
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the IRS did not file a clam or an adversary proceeding to determine dischargeability of any of those taxes.
Payne recelved a general bankruptcy discharge order entered in 1998. (Stipulation 1112 and 3.)

3. For the calendar year 1986, Payne received $155,604.77 in wages, from which $44,520
was withheld for federal income taxes and $3,007 was withheld for socid security taxes. Payne s Form
1040 Federa Income Tax Return for the 1986 tax year was due on or before April 15, 1987.

4, Payne did not file timdy tax returns for tax years 1983 through and including 1990,
prompting the IRS to begin on or about November 6, 1989 an investigation to determine Payne's tax
lighility.

5. On or about December 31, 1990, a delegate of the Secretary of the Treasury made an
asessment againg the Rlaintiff for unpaid federal income tax for the 1986 tax year in the amount of
$64,472 plus statutory interest and pendties (Stipulation § 10.) Payne did not establish at trid that the
assessment was erroneoudy calculated.

6. Payne did not petition the Tax Court for a redetermination of the IRS' s assessment.

7. In March 1992, gpproximatdy five years prior to his bankruptcy filing, Payne mailed his
Form 1040 income tax returns for dl of the tax years 1983 through 1990 without payment (Stipulation
1111 and 12). In doing so Payne attempted to advisethe IRS of histax liabilities and effectuate offersto
compromise those liahilities. He used an accounting firm to prepare those returns. (F.’s Tr. Exh. 13, p.
2.) The 1986 Form 1040 had Payne's W-2 and other documentation attached. The Secretary of the
Treasury made assessmentsfor Payne’ sunpaid taxesfor dl the foregoing years except 1986 fromthe late-

filed returns.



8. TheIRS levied Payne swagesinNovember, 1992. In December 1992, Payne submitted
three offersat different timesin varying amounts ($100,000, $124,000 and $99,500) toresolve histax debt
for dl the foregoing tax years. Payne listed hisinability to pay as the reason he could not stisfy the full
amountsdue. PI.’s Tr. Exh. 3. In conjunction with each settlement offer, he tendered a down payment of
$1,000. The IRS eventudly rgected al those offers to compromise, but in negatiating the offers the IRS
did not dispute that a Form 1040 had been filed by Payne for the year 1986.

9. The United States acknowledges receipt of Payne's offers to compromise, his payments,
and late Form 1040 tax returns except for the year 1986, and acknowledgesthe dischargesbility of histax
debt for each tax year 1983 through 1990, except for the year 1986. Def.’s Brief 20 at 3. The 1986
taxable year isthe only year in digoute.

10. In the taxable year of 1986, Payne received $155,604.77 in wages, and amounts of
$44,520.00 and $3,003.00 were withheld, respectively, for federal income taxes and socia security tax.
Because of the withholdings, Payne received a credit of $44,520.00 againg the amount of income tax
assessed.

11. In 1999, the IRS sent Payne notice stating that the 1986 tax return had not been

recaived.

12. In 2001, Payne received notice that the IRS again intended to levy his assets and
income for falure to pay the 1986 tax debt. To forestal the IRS' s levy, Payne moved to reopen his
bankruptcy case and filed the instant Adversary Complaint. Pl.’sTr. Exh. 16.

13.  Although the Complaint prays for damages, no evidence was offered as to any specific

€conomic damages.



14. Further fact satements contained in the Conclusions of Law will stand as additional
Findings of Fact.

CONCLUSIONS OF LAW

JURISDICTION

Jurigdiction lies under 28 U.S.C. § 1334(b). This is a core proceeding under 28 U.S.C. §
157(b)(2)(1). This proceeding isreferred here by the District Court under the standing referral procedure
in Didrict Court Internal Operating Procedure 15(). Venue is proper in this Didrict under 28 U.S.C.
§ 1409(a).

DISCUSSION

Payne sAdversary Complaint seeks bothadeclarationthat his1986 tax debt was discharged, and
asofor damages under 26 USC 8 7433, provisons of the Internal Revenue Code permitting recovery of
damages againg the United States for willful violations of the automatic stay or discharge injunction.

Paynedlegesthat the IRS violated the discharge injunctionsinceit was aware by bankruptcy notice
of his bankruptcy and discharge but nonetheless proceeded to levy hisassets. Am. Compl. 15. TheIRS
judtifiesitscollectioneffort, mantaningthat Payne' s 1986 tax lighility is non-dischargeable under 11 U.S.C.
8§ 523(a)(1)(B)(i). Answ. at 1.

The granting of adischarge “operates as an injunction againgt the commencement or continuation
of anaction, the employment of process, or anact, to collect, recover or offsat any suchdebt asapersona
liability of the debtor.” 11 U.S.C. § 524(a)(2).

The discharge injunctionappliesonly to dischargeable debts. Collier on Bankruptcy 1] 524.02 at

524-12 (15threv. ed. 2000); Pettibone Corp v. United States (Inre Pettibone Corp.), 161 B.R. 960, 964
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(N.D. 1lIl. 1993) (holding that because the debtors obligations were not discharged, section 524 did not
apply).

Accordingly, it must first be determined whether the 1986 tax debt was discharged, and if so
whether the statutory discharge injunction was willfully violated.

l. THE 1986 TAXESWERE DISCHARGED

A. Latefilings of the 1986 Tax Return

The firg bag's for the Government’ s position is that the IRS has no record of ever receiving the
Paintiff’s 1986 Form 1040 tax return for 1986. If Payne faled to file a tax return for 1986, that would
except the 1986 debt fromdischarge. 11 U.S.C. §523(a)(1)(B)(i). The Government arguesthat because
it cannot locate the tax return for 1986 that Payne says he filed dong with returns for other years, and
Payne did not establish that the return was delivered through certified or registered mail asalowed by 26
U.S.C. § 7502(c); therefore it contends that Payne did not file anything. Defendant moved for summary
judgment on that basi's, but that motionwas denied by opinionholding thet triable issue of fact existed over
whether Payne filed his return. See In re Payne, 283 B.R. at 725.

Thetrid record contains evidence supporting Payne s contention of filing: Firgt, thereis Payne's
retained copy of the 1986 Form 1040 sgned by his accountant preparer and dated by the preparer
February 10, 1992. This corroborates Payne' s testimony that the 1986 return was prepared and filed in
March 1992 . F.’s Tr. Exh 13. Second, dl the returns were prepared by an accounting firm and mailed
by Payne to the IRS. Third, the Government concedesreceipt of thelatefiled tax returnsfor dl other years
that werefiled at the same time asthe 1986 return. Theforegoing evidence raisesarebuttable presumption

of receipt and delivery. Inre Nimiz Trangportation, Inc., 505 F.2d 177, 179 (7th Cir. 1974).
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Evidence supporting the Government’s assertion of non-filing conssts of an Interna Revenue
Service certificate of officid record indicating that as of November 6, 1989 the Agency had not received
the 1986 return and aletter dated April 13, 1999 to Payne stating that the 1986 tax return had not been
recaved. IRSsExh. A; P.’sTr. Exh. 15.

However, Payne established that he filed the 1986 returntogether withreturns for other years by
mailing dl of those documents to the IRS, and the Government acknowledges recaiving dl returns other
than the 1986 return. The United States thereby acknowledged receipt of Payne's mailing or series of
mailings of returns for other years. Absent evidence of improper maling (e.g. lack of proper postage or
wrong address or improper ddlivery), the preponderance of evidence supports afinding that Payne caused
his accountants to prepare dl of his ddinquent returns, and then he filed them, filing the 1986 return dong
withthe others. To hold otherwise would be to find that when the professiond preparer did eight returns,
Payne only sent insevenfor filing, but not the 1986 return. Such finding would be unredidicinthat the IRS
received dl other returns sent. Therefore, it is till presumed that Payne filed the 1986 return in March of
1992, that the IRS received the 1986 form 1040 along with the returns for other years, and that such
presumption has not been rebutted.

B. The 1986 Tax Return Constituted a
Return under Section 523 of the Bankruptcy Code

11 U.S.C. § 523(a) excepts from a Chapter 7 discharge debt:

(2) for atax or a customs duty--
(A) of the kind and for the periods specified insection507(a)(2) or 507(a)(8) of thistitle, whether
or not aclam for such tax was filed or dlowed;

(B) with respect to which areturn, if required--
(1) was not filed; or



(i) wasfiled after the date on which such return was last due, under applicable law or under any
extension, and after two years before the date of the filing of the petition; or

(C) withrespect to whichthe debtor made a fraudulent return or willfully attempted inany manner
to evade or defeat such tax.

Since the 1986 return was filed more than two years before Payne filed in bankruptcy, the
Government focuses on section 523(a)(1)(B)(i), arguing that as a matter of law the late-filed Form 1040
for 1986 was not a“return” that was “filed” evenif actualy recelved, because it was sent in after the IRS
had assessed the tax due for 1986.

The Tax Code does not define the term “return” or what the word encompasses, or set out how
accurate and thorough or complete a document must be in order to qualify as a return. Collier on
Bankruptcy 1 523.07[3][a] at 523-36 (15th ed. rev. 2001). Inthe absenceof satutory guidance, Courts
generdly gpply afour-part test of what a“return” is, derived fromtwo Supreme Court cases, Germantown

Trust Cov. Commissoner, 309 U.S. 304, 60 S. Ct. 566, 84 L. Ed. 770 (1940), and Zellerbach Co. v.

Hedvering, 293 U.S. 172 (1934). Those decisions accepted the test from a prior Tax Court opinion
(“Beard test”):

(1) The document must purport to be areturn, (2) the document must be executed under

pendty of perjury, (3) contain sufficient data to alow caculaion of the tax and

(4) represent anhonest and reasonable attempt to satisfy the requirements of the tax law.
Beard v. Commissioner, 82 T.C. 766, 777-778 (1984), &f’d 793 F.2d 139 (6th Cir. 1986).

Although the SeventhCircuit Court of Appeda s has not had occasi onto decide whether to accept the Beard

test, opinionsin the Fourth, Sixth, Ninth, and Tenth Circuitshave done so. See eg., Moroney v. U.S.(In

re Moroney), 352 F.3d 902(4th Cir. 2003); U.S. v. Hindenlang (In re Hindenlang),164 F.3d 1029 (6th

Cir. 1999); U.SA. v. Hatton (In re Hatton), 220 F.3d 1057, 1060-1061 (Sth Cir. 2000); Savage V.




| nternal Revenue Service(InreSavage), 218 B.R. 126, 132 (B.A.P. 10th Cir. 1998). Bankruptcy opinions

in this Circuit have dso adopted the Beard test. Crawley v. U.S. (In re Crawley), 244 B.R. 121 (Bankr.

N.D. IlI. 2000); Miniuk v. U.S. (Inre Miniuk), 297 B.R. 532 (Bankr. N.D. Ill. 2003). The United States

had accepted the gpplication of that test to this case, and it is accepted in this Opinion as proper.

The fourth prong, requiring a good faith inquiry (“honest and reasonable attempt to satisfy the
requirements’), is the only prong in dispute. The United States argues that a document filed after the
Agency has assessed ataxpayer’ sliability cannot “ represent ahonest and reasonabl e attempt to satisfy the
requirements of the tax law,” because such filings serve no tax purpose under the Internad Revenue Code.
It contendsthat tax returnforms filed after assessment no longer qudify asreturns because they aretoo late
to provide the IRS with the information necessary to calculate tax due2 See 26 U.S.C. § 6211 et. seq.

The United States dso argues that the congtruction of the term ‘return’ should be consgtent with
the concepts that underlie the federd taxation scheme, and “thereisno reasonto presume the Bankruptcy
Code sought to encompass as a return any document, form, paper or the like that would not quaify asa
return under the applicable tax law.” IRS Br. a 9-11.

The United States arguesthat any possible ussfulness of apost assessment filing is far outweighed
by its disruption of the federal tax reporting sysem, a system dependent on substantial timdy voluntary
compliance. When taxpayers fal to submit a return, they force the IRS to expend costly resources to

investigate and ca culate taxes based oninformationfrom sourcesother thanthe taxpayer. If large numbers

Z The taxpayer may contest and forestall enforcement of the assessment by petitioning the Tax
Court. 26 U.S.C. § 6213(a), but Payne did not do so.
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of taxpayers fal to comply voluntarily with the tax laws, “the adminigtrative burden ... would be
overwheming and unworkable.” IRSBr. a 7.

The United States relies on Hindenlang, 164 F.3d 1029 at 1033 (6th Cir. 1999). In Hindenlang,
the debtor filed Forms 1040 tax returns after the IRS had a ready made an independent assessment of his
tax lidhility. 1bid. at 1031.Uponfilingfor bankruptcy, Hindenlang claimed that the debt was dischargeable.
The opinionin Hindenlang hdd “asamatter of law that aform 1040 is not a returnif it no longer servesany
tax purpose or has any effect under the Interna Revenue Code.” |bid, at 1034.

C. The Bankruptcy Code Does Not Support Hindenlang's Anaylss

Hindenlang's holding derived from analyss of post assessment filings under the Interna Revenue
Code. Such documents, the opinion reasoned, have no tax purpose because they do not affect the IRS's
assessment or enforcement powers nor absolve adebtor fromavil lighility. Hindenlang aso concluded that
permitting post assessment filings creates an “ unjudtifiable incongstency inthe law,” since late returnsfiled
by debtorscould bedischargedin bankruptcy, aprivilege not avallable to tax payers outs de of bankruptcy.
Under Hindenlang, to deny a debtor adischarge the IRS smply must prove that it served a debtor with a
deficiency notice and calculated lighility prior to the latefiling of atax returnfor the year inissue. However,
the Hindenlang opinion would remove dl consideration of the debtor’s intent from the Beard test and
establish abright line rule barring discharge of tax debt where returns are filed post assessment.

The issue of whether submission of tax return documents filed after the IRS has assessed a
taxpayers deficiency (“post assessment filing”) conditutes a “return” under 8§ 523(a)(1)(B)(i) and (ii) has

produced conflicting opinions.
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Mogt opinions on the issue have followed Hindenlang. Seee.g. Inre Sgarlat, 271 B.R. 688, 696
(Bankr. M.D. Fla. 2001); In re Hetzler, 262 B.R. 47, 54 (Bankr. D.N.J. 2001); In re Wash, 260 B.R.
142, 151 (Bankr. D. Minn. 2001); In re Pierchoski, 243 B.R. 267, 271 (W.D. Pa. 1999); In re Prince,
240B.R. 261, 263-64 (Bankr. N.D. Ohio 1999). The Fourth Circuit agreed with Hindenlang but refused
to hold as amatter of law that any post assessment filing cannot congtitute areturn. See In re Moroney,
352 F.3d 902.

Other opinions have rejected Hindenlang based primarily on principles of statutory construction
of the Bankruptcy Code. Inre Savage, 218 B.R. at 132; Crawley, 244 B.R. at 121.%

The United States urges this Court to follow Hindenlang and hold asamatter of law that any post
assessment filing can never qudity asa“return.” The problem with that argument is that it seeksto engraft
onto 8 523(8)(1)(B)(ii) of the Bankruptcy Code a distinction that is not stated there. If Congressdesired
to limit the effect of that provison by inserting a digtinction for post assessment filing, it could have done
0. Astheopinionin Crawley, 244 B.R. a 127 correctly observed:

“[Congress] easly could have conditioned discharge of tax debt on whether areturn was
filed prior to assessment ... Congress utilized assessment asatrigger for other time periods

¥ The United States argues that opinions rejecting Hindenlang are no longer vaid precedent,
suggesting that they relied on U.S. v. Nunez (In re Nunez), 232 B.R. 778 (B.A.P. Sth Cir. 1999), which
was overturned by a Ninth Circuit opinionin USA v. Hatton, 220 F.3d at 1061.

Hatton is digtinguishable and ingpplicable. That opinion was based on that debtor's conduct, not
because the court adopted Hindenlang's per serule. Klenv. U.S. (In re Klen), 2003 Bankr. LEXIS
(Bankr. S.D. FHa January 13, 2003); Rushingv. U.S.(InreRushing), 273 B.R. 223, 227 (Bankr. D. Ariz.
2001) (“[h]ad the Hatton court adopted Hindenlang, it would not have needed to consider the Debtor's
subjective intent post assessment.  The court would smply have determined that the debtor's post
assessment submissions, could not as amatter of law, condtitute returns under 8 523(a)(1)(B)”).
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in the Bankruptcy Code. See 11 U.S.C. 8 507(a)(8)(A)(ii) and (iii) (priority qudifications
for certain alowed unsecured clams of governmenta units).”

It is a commonly followed rule of statutory construction that when Congress includes particular
language in one provisionbut omits it in another, it is presumed to have acted intentionally and purposly.

BEP v. Resolution Trust Corp., 511 U.S. 531, 537, 128 L. Ed. 2d 556, 114 S. Ct. 1757 (1994).

Furthermore, while Hindenlang |ooked to the Internad Revenue Code to determine an outcome
under the Bankruptcy Code, the Interna Revenue Code doesnot define* return,” and no statutory authority
was cited for the conclusonthat the Internal Revenue Code trumps the Bankruptcy Code when deciding
anissue under the latter Code. The Government’ s policy-based rationaes regarding the disruption of post
assessment filings on the tax system cannot result in a strained interpretation of the Bankruptcy Code to
disregard or expand upon the statutory language.

DedliningtofollowInreHindenlang does not meanthe Bankruptcy Code givesbankruptcy debtors
freedom to evade their reporting requirements. The good faith inquiry under the Beard test requires a
determination of the debtor’ s honest and reasonable intent at the time of the latefiling. Crawley, 244 B.R.
at 121.

In the context of evidence that was presented, the mere falure to file a timely return, without
additional evidence, is insufficient to prove the absence of good faith. Nunez, 232 B.R. at 783-784.
Payne's late Form 1040 tax return for 1986 was complete on itsface. Moreover, the conceded filing of
returns for the other years and offers of subgtantial cash settlement of his tax obligations for al years

including 1986 affirmatively showed hisgood faith. Therefore, bad faith cannot be inferred from evidence
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inthisrecord, and thefiling of 1986 tax return papers by Payne was his honest and reasonable attempt to
satisfy requirements of the tax laws.

It should aso be noted that Congress has provided the Government with authority to pursue
recacitrant taxpayersin 11 U.S.C. 8§ 523(a)(1)(C). That provision excepts from discharge conduct by a
debtor caculated willfully to evade or defeat the payment of taxes. If evidence had warranted, the United
States could have filed an Adversary Complaint seeking to obtain relief under that provison. See Woods

v. Interna Revenue Service (In re Woods), 285 B.R. 284, 291 (Bankr. S.D. Indiana 2002). However,

it did not do so, and no inference of any intent by Payne to evade taxes willfully canbe made fromevidence
in this case to support a bad faith argument.

. THE IRSDID NOT WILLFULLY VIOLATE THE
DISCHARGE INJUNCTION AND NO DAMAGESWERE PROVEN

Section 26 U.S.C. § 7433(e) of Title 26 U.S.C. provides, in connection with any collection of
Federal tax with respect to a taxpayer, that if any officer or employee of the Internd Revenue Service
willfully violatesany provisionof 88 362 (relating to automatic stay) or 524 (relating to effect of discharge)
of Title 11, United States Code, such taxpayer may petition the bankruptcy court to recover damages
againg the United States.

Willful is not defined in § 7433(e), and no accompanying legidative history has been found.
Opinions relating to bankruptcy cases considering damages under § 7433(e) use bankruptcy standardsto
determine willful violations of the discharge injunction, since no standards are established in the Interna

Revenue Code. See Stewart v. United States, 2000 Bankr. LEX1S 1253 (Bankr. S.D. Ga. July 10, 2000)

(looking to bankruptcy law to determine §7433 vidlations); Johnson v. Commissioner, 2003 U.S. Digt.
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LEX1IS 19691 (D. S. Car. August 4, 2003) (same). Under the reasoning of those opinions, willful
violations of the discharge injunction would only require proof that a party acted intentionally, with

knowledge that actswerein violation of the gatutory injunction. OakFabco, Inc. v. Am. Std., Inc. (Inre

Kewanee Bailer Corp.), 297 B.R. 720, 736 (Bankr. N.D. lll. 2003). Since the IRS attempted to levy

Payn€e s income despite notice to it of his bankruptcy proceeding and discharge (from it being scheduled
and recalving notices of his case), under that standard it is argued that the IRS “willfuly” violated the
discharge injunction.

But in this case it was not shown that any IRS officer knew that Payne had filed a late return
becausethe IRS had no record of it beingfiled. Therefore, it cannot be said that a thetime of itscollection
efforts the IRS knew that the tax debt had been discharged under § 523(a)(2)(B)(ii) and acted willfully in
the face of such knowledge.

Moreover, Payne has not demonstrated any actual and specific economic damages, and therefore
could not inany event recover monetary damages because atorney’ s fees charged by his counsd are not
recoverable as damages or costs. 26 CFR 302.7433-1(b)(2)(i)(D) and 301.7443-2(b)(2).

CONCLUSION

The Government’ sargumentsthat Payne' s post assessment filing of Form 1040 for 1986 was not
filedat dl, or if filed cannot condtitute a"return,” are rgjected. The evidence demongtrated Payne’ sgood

fath when hefiled his 1986 Form 1040 and afterwards. Therefore, the Government’ s argument that the
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exceptionto discharge in 8 523(a)(1)(B)(i) appliesto the Debtor's 1986 tax debt hasfaled. A declaratory
judgment in Plantiff’ sfavor under § 523(a)(1)(B)(ii) will therefore be separately entered, though Payne will

recover no damages and each party will bear his and its own costs.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Dated and entered this 2nd day of March 2004.
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