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IN THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE

DENNISE. CARLSON, Bankruptcy No. 96 B 09606

FRENCH KEZELIS& KOMINIAREK, P.C.,
Haintiffs
V. Adversary No. 97 A 0008

DENNISE. CARLSON,

N N N N N N N N N N N

Defendart.

MEMORANDUM OPINION ON
DENNISE. CARLSON’'S
MOTION TO SUPPLEMENT RECORD ON APPEAL

Summary Judgment was granted on Flaintiff’ s motion, finding a state court judgment debt of
Debtor/defendant Carlson nondischargesble in bankruptcy. He gppeded to the Didrict Court,
fallowing which District Judge Conlon affirmed judgment entered herein. Mr. Carlson then filed a
Notice of Apped from the Didrict Court judgment to the U.S. Court of Appedlsfor the Seventh
Circuit.

However, dmog dl of the Record on Apped (“Record”) compiled by our Bankruptcy Court
Clerk and trangmitted to the Digtrict Court Clerk somehow went adtray after Judge Conlon completed
her work, and the bulk of that Record was not tranamitted to the Seventh Circuit Court Clerk.

Mr. Carlson filed amoation in his Seventh Circuit goped to “supplement” the Record so asto
add additiond materids and do to extend histime to file his apped brief and gppendix.

On September 12, 2000, Circuit Judge Diane P. Wood entered the following order:
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“It is ORDERED thet the mation is DENIED without prejudice to
renewd in the bankruptcy court in thefirg ingance”

He filed such amoation here and presented it October 4, 2000.
Despite pendency of an gpped from the judgment here, this Court has jurisdiction to enter

orders pertaining to the gpped record in ad of the gpped process. Internaiond Assoc. of Machinigt

and Aerospace Workers AFL-CIO v. Eagern Air Lines, Inc., 847 F.2d 1014, 1017 (2d Cir. 1988);

Metro North State Bank v. Barrick Group, Inc. (In re Barrick Group, Inc., 100 B.R. 152, 154 (Bankr.
D. Conn. 1989). Moreover, hereit isvery clear from the order of September 12, 2000 that issues
pertaining to the gpped record “supplement” that Mr. Carlson seeks to add are to be addressed here.
Hefiled his motion seeking rdlief here on September 19, 2000.

Our firg sep in deding with the foregoing was to teke Sepsto have &t find those portions of
the Record that have not been tranamitted to the Circuit. Condderable effort was exerted by this
chamber g&ff and our Clerk’ s gt in cooperation with the Didtrict Court Clerk’ s office and Judge
Conlon's &ff toward that end, but in vain. It istherefore necessary to require our Clerk to recregte
the Record earlier desgnated by the gppelant and gppdlee and earlier carttified and transmitted by our
Clerk to Didrict Court Clerk, and then to tranamit the same to the Didlrict Circuit Clerk once more for
ultimate trangmittd to the Seventh Circuit Clerk through normd procedures

By separate order, those Seps have been set in mation. Within the next thirty (30) days itis
expected that ddivery to the Didrict Circuit Clerk of the recreated Apped Record can be

accomplished.



However, gpart from the foregoing, an entirdy new issue has been raised by Mr. Carlson’'s
request to “ supplement” the Record previoudy designated and certified to the Didtrict Court.

That new issue would relate to activity in Carlson’srdated Chapter 7 Bankruptcy Case No. 96
B 09606. Inthat casea”Joint Motion” wasfiled by counsd for one creditor and asserted to be
presented jointly on behdf of another creditor (French, Kezdis & Kominiarek, P.C. that later became
plantiff in this Adversary procesding). That Mation sought to extend time for the joint movantsto file
Adversary casesto contest dischargesbility of Carlson's debts assertedly due to those crediitors.
Extenson of time was granted to French, Kezdis & Kominiarek, P.C. and ds0 to the other creditor on
that mation over Carlson’s objection. The extension of time thet waas granted to French, Kezdis &
Kominiarek, P.C. was necessaxy for it to file timely this Adversary procesding under authority cited
below.

Carlson now wishes to supplement the Record in this Adversary case by adding materids from
the rdated Bankruptcy case 0 he can arguein his gpped to the Seventh Circuit something never
argued to Judge Conlon, namdly:

()  Heseeksto arguethat the natice to extend should not have been dlowed in favor of

French, Kezdis & Kominiarek, P.C. because thet creditor’ s lawyers did not Sgn the

motion when it was presented by counsd for ancther creditor on thair joint behdf;

(2  Thefaling of thiscreditor’s atorney to 9gn the mation deprived this court of
juridiction to hear thet motion on its behdf;

(3)  Without aproper extendgon of timefor filing, the indant Adversary case wias untimdy
filed and this court and dl higher courtslack jurisdiction over it; and

(4  Quedionsof jurigdiction can beraised by gopdlants a any timein the gpped process



The Mation that was granted over Carlson’s objection a the time wasttitled “ Joint Application
to Enlarge Timeto FHle Complaint for Nondischargeghility Pursuant to 11 U.S.C. Section 523(c) and
727", Inthat “Joint” Mation, French, Kezdis & Kominiarek wasliged asamovant. It hed authorized
the Motion to be presented on its behdf by the atorney who signed it. Because that atorney dso
represented another creditor in the same Mation, Carlson wants to argue on gpped (eshe did a the
time) that aosence of sgnature of this creditor’ s own lawyer on the Maotion barred it from being
conddered. While not spdled out, he appears to contend thet since the other creditor was not a“ party
ininteres” for thisMotion under Rule 4007(c) Fed.R.Bankr.P., it could not make the Mation on this
creditor’ sbehdf. Seediscussonin Inre Overmyer, 24 B.R. 437 (Bankr. SD.N.Y. 1982) under
former verson of Rule 4007. However, he missed the point. There was no reason why this creditor
could not use ancther creditor’ s lawyer to file amoation on behdf of both creditors. Since the creditor
was thereby represented, the motion was by it asitsown “party in interest.”

An Adversary proceeding under that part of 11 U.S.C. § 523 assarted by Rlantiff in the case
must befiled no later than 60 days after the first date st for the meeting of creditors, Fed.R.Bankr.P.
4007(c), and any mation to extend thet time must be filed before thet time has expired.

Fed.R Bankr.P. 4007(c). Absant timdly filing within the deedline or extended deedline, courts have

held that jurisdiction does nat lie to congder the Adversary case. Byrd v. Alton (In re Alton), 837 F.2d

457, 459 (11th Cir. 1988); HSU v. Ginn (Inre Ginn), 179 B.R. 349, 352 (Bankr. SD. Ga. 1995);

Irving Federd Savings & L oan Assoc. (InreBillings), 146 B.R. 431, 436 (Bankr. N.D. 111. 1990).

However, the granting of amoation for extenson iswithin the bankruptcy judge s discretion for

cause shown, Fed.R.Bankr.P. 4007(c). Furthermore, it iswithin the court’s discretion to entertain an
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assarted joint motion actudly authorized (as here it was) to be presented by ancther lavyer on behdf of
two creditors even though not signed by counsd for one of the movants aslong asthe party was
spedificdly mentioned in the mation. In casesinvolving an objection to discharge under

Fed.R.Bankr.P. 4004 (but nat involving an objection to dischargesbility under Fed. R Bankr.P. 4007
posd in this casg), courts have found that a creditor can “ piggyback” on amoation for extension filed by
another creditor aslong as the crediitor seeking to “piggyback” was spedificaly mentioned inthe

goplication and order. See McCord DRMC, Inc. v. McCord (In re McCord), 184 B.R. 522 (Bankr.

E.D. MI 1995). InreHoyd, 37 B.R. 890, 833 (Bankr. N.D. Tex. 1984). Rules 4004 and 4007 are
smilar in purpose, and the same prindiple goplies here.

Accordingly, Mr. Carlson essantialy seeks to rehash on gpped his objectionsin the rdated
bankruptcy case to the exercise of this court’ s discretion in granting the extension, which he now wishes
to argue asajurisdictiond issue. For the following reasons, discretion on his gpplication to
“supplement” the Record on Apped will be exercised hereto deny him leave to designate any portion
of the bankruptcy case record for indusion in the Apped Record heran:

()  Calsondid not goped from the orders dlowing the extenson granted in the
Bankruptcy case, and he now saeksto argue alate gpped here from that order entered
long ago over his objection in the Bankruptcy case;

(2  Calson presanted no mation in this Adversary case on his present theory to dismissit
for lack of jurigdiction, and he did not show here that he presented theissue in any
motion before Judge Conlon. 1t would be ingppropriate for this Court to dlow him
now to supplement the gpped record S0 asto argue from adifferent record before the
Seventh Circuit an issue that was not assarted in this Adversary case or before the
Didrict Judge who entered the order from which he seeksto gpped;

(3) Calson'sorigind Desgnation of Apped Record sought to indude cartain items from
the Bankruptcy casefilein the Apped Record here 0 asto argue the issue that he now
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seeksargument to interject. That origind Designetion was docketed in this Adversary
as Docket No. 111. Upon objection, he was not alowed to include those parts of the
bankruptcy case record in this goped, so he filed anew Designation and then hisfind
Corrected Desgnation. The Corrected Designation did not include Docket #111. Had
he designated it, that might have dlowed him to argue before Judge Conlon his present
isue about the extendon of time. But he did not do so and did not raise the issue
before her.

CONCLUSON

Mr. Carlson’ s effort to win the case on anew theory on gpped that he seeksto interject after
losing in the Didrict Court is belated. Moreover, the issue he seeks now to assart isonly an attack on
this court’ s discretion in granting the extension, not truly ajurisdiction issue. Moreover, it is deemed
inappropriate for a bankruptcy court judge to dlow an appdlant to supplement an goped record to
assat anew issue never assarted to the Didrict Court Judge so that he might raise that issue for thefirgt
timein the Circuit Court.

WHEREFORE, by separate orders

A. The Bankruptcy Court Clerk will be reguired to re-establish the origind Record on
Apped; ad

B. Themation of Carlson to supplement hisorigind Record on Apped 0 asto indude
parts of the Bankruptcy case record will be denied.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge



Entered this 14" day of November, 2000.
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